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MEMORANDUM

John Bowen (“Petitioner” or “Bowen”), a state prisoner,
filed a petition for wit of habeas corpus pursuant to 28 U S.C
8§ 2254. Presently before the court is the Report and
Recomrendati on of the Magi strate Judge recomrendi ng that the
petition be denied and dism ssed. In arriving at that concl usion,
the Magi strate Judge found that Petitioner’s clains of
i nsufficiency of the evidence were procedurally defaulted.
Mor eover, the Magi strate Judge concluded that Petitioner’s clains
of ineffective assistance of counsel based on counsel’s failure
to call three witnesses to testify at trial failed to satisfy the
prejudi ce requirenment of Strickland, and that his clains of
i neffective assistance of counsel based on an alleged failure on
the part of counsel to explain his right to testify, and on

counsel’s failure to nmake a Batson chall enge, were procedurally



defaulted. Petitioner filed objections to all of these

di spositions. After de novo consideration of Petitioner's

obj ecti ons and Respondent’s answer to the objections, the court
W Il overrule Petitioner's objections, adopt the Report and
Recomrendati on as suppl enented by this nenorandum and deny and

di smiss the petition.?

. BACKGROUND

Petitioner John Bowen was convicted in 1992 in the
Court of Common Pl eas of Phil adel phia County of one count of
first degree murder, one count of third degree nurder, crimnal
conspiracy, and possessing an instrunment of crine in connection
with the shooting deaths of two nen at a West Phil adel phia ni ght

club on July 11, 1991.2 He is currently serving a life sentence

! After receiving the Magi strate Judge's Report and
Recomrendation, this court is required to nake a “de novo
determ nati on upon the record, or after additional evidence, of
any portion of the magistrate judge s disposition to which
specific witten objection has been made . . . .” Fed. R Gv.
P. 72(b).

2 As determned by the various courts that have handl ed
Bowen’s case, on July 11, 1991, Bowen, his uncle, and his
longtime friend Andre Natson engaged in an argunent with James
Madi son, Janmes WIIlians, and another man identified as “Reggi e
Reese” or “Reggi e Reaves” outside of a West Phil adel phia
nightclub. 1In the course of this argunent, Bowen drew a shot gun
and Natson drew a nine mllinmeter handgun, and the two opened
fire on the other nmen. Natson shot Janmes Madi son in the head,
and killed himinstantly. Janes WIlians, incapacitated by a | eg
wound, craw ed back into the nightclub. The courts concl uded
that Bowen followed WIIlianms, and shot himtw ce at cl ose range
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for the first degree nmurder with concurrent prison terns of ten
to twenty years for third degree nmurder, five to ten years for
conspiracy, and one to two years for possessing an instrunent of

crime.

Al'l eging insufficient evidence to support his nurder
and conspiracy convictions and challenging a jury instruction on
first degree nmurder, Bowen appeal ed to the Pennsylvani a Superi or
Court, which affirmed his judgnment of sentence. Bowen did not
seek discretionary review of his insufficiency clains in the

Pennsyl vani a Suprene Court.

Bowen did, however, choose to raise nunerous clains of
ineffective assistance of counsel in a collateral relief
proceedi ng pursuant to Pennsyl vania' s Post Conviction Relief Act
(“PCRA"), 42 Pa. Const. Stat. Ann. 8§ 9541 et seq. Wen the PCRA
court denied his petition, Bowen appealed to the Pennsyl vani a
Superior Court, which affirnmed the dism ssal of Bowen’s PCRA
petition and denied his notion for reconsideration. Bowen then
filed a petition for allowance of appeal, which the Pennsyl vani a

Suprene Court deni ed.

Arguing violations of Fifth Arendnent due process and
i neffective assistance of counsel, Bowen filed a pro se petition

for wit of habeas corpus in federal court on Septenber 5, 2000,

as he lay on the fl oor.



anended on February 27, 2001 with the help of counsel. On January
29, 2002, Magistrate Judge Peter Scuderi recommended that Bowen’s
petition be denied. Bowen has filed nunerous exceptions to the

Magi strate Judge’ s Report and Recommendati on.

1. D SCUSSI ON
A. Insufficiency of the Evidence O ains

Bowen rai ses four exceptions to the facts reported by
the Magi strate Judge in his Report and Recommendati on. Bowen
asserts that the Magistrate Judge (1) unreasonably interpreted
trial testinony to conclude that Bowen had stored the nurder
weapon at the club prior to the shooting, (2) msidentified one
of the nmen involved in the argunent that precipitated the
shooting, (3) reached unwarranted concl usions that Bowen had
drawn a gun and shot the victim and (4) declined to correct an
erroneous factual statenent nade by the Pennsyl vani a Superi or
Court when it concluded that there was sufficient evidence to

convi ct Bowen, and so affirmed his judgnent of sentence.?

®1n an additional attenpt to undercut the Magistrate
Judge’ s statenent of facts and bol ster his own clains of
i nsufficient evidence, Bowen attacks the Comonweal th’s pl eadi ngs
for their alleged failure to conply with the rules set forth in
Rule 5 of the Rules Governing Rule 2254 Cases in the United
States District Courts. Bowen appears to be arguing that the
Commonweal th’ s nonconpliance with the requirenents generated
unsupported and m sl eadi ng pl eadi ngs, upon which the Magi strate
Judge blindly relied in creating his statenment of the facts of
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A cl ose exam nation of these argunents reveal s that,
form asi de, Bowen’s “exceptions” to the facts as found in the
Magi strate Judge’s Report and Recomrendation are, in substance, a
recycled version of the insufficiency clains that the Magistrate

Judge concl uded were procedurally defaulted.* For the reasons

Bowen’ s case. An exam nation of the pleadings reveals that the
Commonweal th erred only in failing to attach the rel evant
portions of the trial transcripts that it cited wwth specific and
extensi ve page references throughout its subm ssions.

However, this error caused Bowen no prejudice. The ful
state record was delivered to the Magi strate Judge on May 18,
2001, as he had ordered. See Order dated Apr. 12th, 2001 (doc.
no. 8). Arnmed with the page references that are present
t hr oughout the Conmmonweal th’s responses to Bowen' s petition,
therefore, the Magi strate Judge was in a position to evaluate
each party’'s version of the facts.

* Each of Bowen’s so-called factual exceptions is geared
toward raising an insufficiency of the evidence claim First,
anal yzing the trial testinony of Ronald WIlianms, Bowen insists
that “[t]here is no evidence the Petitioner or Natson stored a
shotgun at the Cub. There is no basis to draw an inference that
Petitioner or Natson stored a shotgun at the Club.” Bowen then
characterizes the Magi strate Judge’ s possible msidentification
of Regi nald Reaves as “Reginald Reese” as a “m st ake of
constitutional dinmension.” Mreover, insisting that “there is no
evi dence” that Bowen either drew a shotgun or fired shots at
menbers of the JBM or Junior Black Mafia, Bowen accuses the
Magi strate Judge of “scranbling the facts.” Finally, Bowen
argues that the Magi strate Judge shoul d have corrected a factual
m sstatenment by the Superior Court on the grounds that “[t]his
was an enornous m stake considering the issue on appeal was
whet her the evidence was sufficient to sustain the verdicts. The
m st ake was so humungous (sic) it had to have an affect (sic) on
the Superior Court’s judgnents.” The | anguage of Bowen’s
petition thus reveals that all four “exceptions” to the
Magi strate Judge’ s factual findings are intended to raise a claim
of a due process violation predicated on the insuffiency of
evi dence to convict.

Apparently recognizing this reality, Bowen then argues
fiercely against procedural default, first with an argunent that
his clainms were not, in fact, subject to procedural default under
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that follow, the court concludes that Bowen’s clains are indeed

procedural |y defaulted, and that the exceptions have no nerit.

1. Procedural default in habeas cases

I ndi vidual s in custody pursuant to state court
j udgnents may seek federal habeas review if they allege that they
are in custody “in violation of the Constitution or |aws or
treaties of the United States,” 28 U S.C. 8§ 2254(a), and neet
their burden of proving that they have exhausted all avail able

state renedies. Toulson v. Beyer, 987 F.2d 984, 987 (3d Cr.

1993) (internal citations omtted). G ounded on principles of
comty, the exhaustion requirenent ensures that state courts have
the initial opportunity to review federal constitutional

chal | enges to state convictions. Werts v. Vaughn, 228 F.3d 178,

192 (3d Gir. 2000), cert. denied, 532 U S. 980 (2001).
Accordingly, “state prisoners nust give the state courts one ful
opportunity to resolve any constitutional issues by invoking one
conplete round of the State’'s established appellate review

process.” QO Sullivan v. Boerckel, 526 U S. 838, 845 (1999).

In order to satisfy the exhaustion of state renedies
requi renent, a federal habeas petitioner nust show that the
clains included in his federal habeas petition were “fairly

presented to the state courts,” Toulson, 987 F.2d at 987, neaning

Pennsyl vania | aw, and second with argunents that he qualifies for
an exception fromdefault.



that the questions presented in the federal habeas petition are
the “substantial equivalent of th[ose] presented to the state

courts.” Werts, 228 F.3d at 192. A petitioner’s failure to neet
t he burden of proving exhaustion will result in the dismssal of

his federal habeas petition. See Lines v. Larkins, 208 F.3d 153,

159-60 (3d Cir. 2000), cert. denied, 531 U S. 1082 (2001).

If a claimhas not been fairly presented to the state
courts, but state procedural rules preclude a petitioner from
seeking further state court relief, the clainms are technically
exhausted, but procedurally defaulted. 1d. at 160. Simlarly,
procedural default bars federal habeas clainms where a state court
has refused to consider a petitioner’s clainms because of his
nonconpl i ance with an i ndependent and adequate state rule.

Harris v. Reed, 489 U S. 255, 263 (1989).

Al t hough procedural default may bar a petitioner from
pursuing his constitutional clainms in state court, the clains my
be considered in federal habeas if the petitioner qualifies for
either of two exceptions. First, the petitioner nmay show “cause
for the default and actual prejudice as a result of the alleged

violation of federal |aw. Col enman _v. Thompson, 501 U. S

722, 750 (1991). Second, the petitioner may escape procedural
default by denonstrating “that failure to consider the clains
Wll result in a fundanental m scarriage of justice.” Id. 1In

this case, Bowen bases his argunent that his claimis not
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procedural ly barred on this second exception.

To qualify for the “fundanmental m scarriage of justice”
exception, a petitioner must show that a “constitutional
vi ol ation has probably resulted in the conviction of one who is

actual ly innocent.” Schlup v. Delo, 513 U. S. 298, 327 (1995)

(citing Murray v. Carrier, 477 U.S. 478, 496 (1986)). Moreover,

“[t]o establish the requisite probability, the petitioner nust
show that it is nore |ikely than not that no reasonabl e juror
woul d have convicted himin |ight of new evidence.” 1d. at 327
(noting that the actual innocence standard requires a “stronger

showi ng than that needed to establish prejudice”).

2. Bowen’ s procedural default

I n support of the argunment that he is not subject to
procedural default, Bowen invokes Pennsyl vani a Suprene Court
Order 218, which provides that “a |itigant shall not be required
to petition for rehearing or allowance of appeal follow ng an
adverse decision by the Superior Court in order to be deened to
have exhausted all avail able state renedi es respecting a cl ai mof

error.” Mattis v. Vaughn, 128 F. Supp. 2d 249, 255 n.6 (E. D. Pa.

2001) (quoting In re Exhaustion of State Renedies in Crimnal and

Post - Convi ction Relief Cases, No. 218 Judicial Adm nistration

Docket No. 1 (Pa. May 9, 2000) (per curiam). In practical

effect, Order 218 serves to excuse habeas petitioners fromthe



onus of having to seek discretionary review in the Pennsylvani a
Suprene Court in order to satisfy the exhaustion requirenents of
28 U.S.C. 8§ 2254(b) and (c). However, for the reasons stated
bel ow, Order 218 cannot apply to Bowen’s claim and therefore

does not save his insufficiency claimfrom procedural default.

In 1999, the Suprene Court confronted the question of
whet her a state prisoner was required to present his clains to a
state suprenme court in a petition for discretionary review in
order to satisfy the 28 U S.C. 8§ 2254(c) exhaustion requirenent.

O Sullivan v. Boerckel, 526 U S. 838, 839-40 (1999). In

concluding that state prisoners were indeed required to seek

di scretionary review “when that review is part of the ordinary
appel l ate review procedure in the State,” id. at 847, the Suprene
Court announced a rule with the potential to work a dramatic
increase in the nunber of habeas filings in state suprene courts
and, concomtantly, to inpose an unwel cone and i ncreased burden
in sone state courts that “d[id] not wish to have the opportunity
to review constitutional clains before those clains are presented

to a federal habeas court.” |1d.

Noting that the new rule and its added burden m ght
“disserve[] the comty interests underlying the exhaustion
doctrine,” id., the Court stated that “nothing in [its deci sion]
requi res the exhaustion of any specific state renedy when a State

has provided that that renedy is unavailable.” 1d. The Court
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expl ai ned:

Section 2254(c), in fact, directs federal
courts to consider whether a habeas
petitioner has “the right under the | aw of
the state to raise, by any avail able
procedure, the question presented.” The
exhaustion doctrine, in other words, turns on
an inquiry into what procedures are
“avai | abl e” under state law. In sum there
is nothing in the exhaustion doctrine
requiring federal courts to ignore a state

| aw or rule providing that a given procedure
is not available. W hold today only that
the creation of a discretionary review system
does not, w thout nore, nmake review in the
I1linois Suprenme Court unavail abl e.

Id. at 847-48. These pronouncenents |left open the option that a
state court mght control its docket if it nmade review by the
state suprene court non-mandatory. See id. at 849 (Souter, J.,
concurring) (noting that O Sullivan “left open the question

whet her [the Court] shoul d construe the exhaustion doctrine to
force a State, in effect, to rule on discretionary review
applications when the State has nmade it plain that it does not

Wi sh to require such applications before its petitioners may seek

federal habeas relief”).

Order 218 constitutes an attenpt on the part of the
Pennsyl vani a Suprene Court, in response to O Sullivan, to control
its docket by placing discretionary state suprene court review of

habeas petitions outside of Pennsylvania’ s ordinary appellate

revi ew procedure and therefore “unavail able.” See Wenger v.
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Frank, 266 F.3d 218, 225 (3d Cir. 2001); Mattis, 128 F. Supp. 2d
at 259 (noting that Order 218 and other rules like it nake
“crystal clear” a “state’s unwillingness to have all possible
clainms brought to [state suprene courts] before a prisoner may
seek federal review, [and] instead indicat[e] that state

appel late courts will grant review only in unusual circunstances,
or for inportant or special reasons, or for issues of broad
significance”). In practical effect, Oder 218 also worked a
substantial change to Pennsyl vania's existing appellate

| andscape, where | egal precedent uniformy provided that
procedural default barred clainms for which habeas petitioners had
failed to seek discretionary review with the Pennsyl vani a Suprene

Court. See, e.q., Evans v. Court of Common Pleas, 959 F.2d 1227,

1230 (3d Gr. 1992) (enphasizing that, to satisfy the exhaustion
requi renent, “[a] claimmnust be presented not only to the trial
court but also to the state’s internmediate court as well as its

supreme court”); Beaty v. Patton, 700 F.2d 110, 111-12 (3d Gr.

1983) (findi ng procedural default for failure to file a petition

for allocatur in the Pennsylvania Suprene Court).

Bowen cannot, however, rely on Order 218 to excuse the
procedural default resulting fromhis failure to file a petition
for discretionary review in the Pennsylvania Suprene Court,
because “Order 218 does not apply in cases in which the tine to

petition for review by the state suprene court expired prior to
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the date of the order.” Wnger, 266 F.3d at 226. G ven that under
the ordinary rules of appellate procedure in Pennsylvania at that
time, Bowen was required to file a petition for discretionary
review within 30 days of the entry of the Superior Court’s order,
see Pa. R A P. 1113(a), or January 13, 1995, but failed to do
so, he has procedurally defaulted on his claimof insufficiency

of the evidence.

3. Bowen’ s cause and prejudi ce argunent

Bowen next attenpts to save his insufficiency clains by
i nvoki ng the cause and prejudi ce exception to procedural default

set forth in Coleman v. Thonpson, 501 U. S. 722, 750 (1991).

Wthin this framework, the Suprene Court has required that
petitioners show “cause” for their procedural defaults by
denonstrating that “sone objective fact external to the defense
i npeded counsel’s efforts to conply with the State’ s procedural

rule.” Miurray v. Carrier, 477 U S. 478, 488 (1986), as well as

“prejudice,” neaning “not nerely that errors at . . . trial
created a possibility of prejudice, but that they worked to his

actual and substantial disadvantage . . . .” 1d. at 494.

In this case, Bowen alleges that the cause for his
procedural default was the failure on the part of his counsel,
Dani el Prem nger, Esquire, to file his discretionary appeal in

t he Pennsyl vania Suprenme Court, in spite of prom ses to do so.
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Bowen then alleges that Preminger’s failure to file a tinely
appeal with the Pennsylvania Suprene Court caused himto |lose his
right to argue that the evidence against himwas insufficient,
and to raise a Batson violation that had allegedly occurred at

the trial court |evel.

The Suprenme Court has recogni zed that attorney error
that constitutes ineffective assi stance of counsel within the

meani ng of Strickland v. Washington, 466 U S. 668 (1984) can

constitute cause for relief fromprocedural default. Col enan,
501 U.S. at 753-54 (explaining that “[w] here a petitioner
defaults a claimas a result of the denial of the right to

ef fective assistance of counsel, the State, which is responsible
for the denial as a constitutional matter, nust bear the cost of
any resulting default and harmto state interests that federal

habeas review entails”).

However, concerned with comty and the prospect of
pl aci ng federal courts in the anonal ous position of adjudicating
unexhausted state clains, the Suprenme Court concomtantly has
required strict exhaustion of state renedies, even when counsel
has been responsible for sone procedural default. See Murray, 477
U S. at 488-89. Thus, “a claimof ineffective assistance of
counsel [nust] be presented to the state courts as an i ndependent
claimbefore it may be used to establish procedural default.”

Id. at 489. This Bowen failed to do.
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It is true that Bowen's first PCRA petition, filed pro
se, alleges that Bowen's trial counsel, Daniel Prem nger,
Esquire, was ineffective for failing to file a petition for
al | omance of appeal in the Pennsylvania Suprene Court, after the
Superior Court had affirmed his conviction. However, although
hi s anended and suppl enental PCRA petitions, both filed with
appoi nted counsel, raise nunerous clains of Prem nger’s
i neffectiveness, those clains do not include any allegation that
Premi nger failed to file a petition for allowance of appeal when
asked to do so. Thus, Bowen never properly placed this issue

bef ore the Pennsylvania state courts for review

Bowen’ s claimthat Prem nger was ineffective for
failing to file a petition for allowance of appeal is nowin
procedural default, because state procedural rules preclude him

fromseeking further relief. See Lines v. Larkins, 208 F.3d 153,

160 (3d Cir. 2000), cert. denied, 531 U S. 1082 (2001). The

PCRA, through anendnments enacted in 1996, currently provides that
“[a]lny petition under this subchapter, including a second or
subsequent petition, shall be filed within one year of the date

t he judgnent becones final . . . .” 42 Pa. Cons. Stat. Ann.

8§ 9545(b). However, the Pennsylvania |egislature also provided
that “an appel |l ant whose judgnment has becone final on or before
the effective date of this act shall be deened to have filed a

timely petition . . . if the appellant’s first petitionis filed
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wi thin one year of the effective date of the act.” Commonwealth

v. Peterkin, 722 A 2d 638, 641 (Pa. 1999) (citing Act of Nov. 17,

1995 (Spec. Sess. No. 1) P.L. 1118, No. 32, §8 3(1)). Bowen falls
into this latter category. Bowen’s judgnent of sentence was
affirmed on Decenber 14, 1994, and he filed his first PCRA
petition on January 14, 1997, within one year of January 16,

1996, the effective date of the PCRA anendnments.

The one year grace period that saved Bowen's first
petition could not, however, save a second petition, which would
be necessary in order for Bowen to raise before the Pennsyl vani a
courts his claimof ineffectiveness of counsel based on failure

to file a petition for allowance of appeal. See Commonwealth v.

Crawl ey, 739 A 2d. 108, 109 (Pa. 1999) (“[T]here is no provision
of a grace period for the filing of a second petition.”).

Mor eover, Bowen cannot argue that he fits into one of the three
exceptions to the PCRA's tineliness requirenents, because he can
all ege no unconstitutional interference on the part of governnent
officials, no facts that were previously unknown to himand

i ncapabl e of discovery through due diligence, and no newy
recogni zed constitutional right. See 42 Pa. Cons. Stat. Ann.

8§ 9545(b)(1)(i)-(iii). Thus, since Bowen never placed before the
state courts his claimof ineffective assistance of counsel for

failure to file a petition for allowance of appeal, and because
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that claimis itself now procedurally defaulted,® it may not
serve as “cause”’” excusing himfromthe procedural default of his

i nsufficiency of evidence claim

4. Bowen’ s fundanental m scarriage of justice argunent

Bowen attenpts to save his insufficiency clains from
procedural default by invoking the “fundanmental m scarriage of
justice” exception to procedural default, which requires a
showi ng that a “constitutional violation has probably resulted in

the conviction of one who is actually innocent.” Schlup v. Delo,

513 U.S. 298, 327 (1995) (citing Murray v. Carrier, 477 U.S. 478,

496 (1986)). In this context, “‘actual innocence’ neans factual

i nnocence, not nere legal insufficiency.” Bousley v. United

States, 523 U.S. 614, 623-24 (1998) (citing Sawer v. Witley,

505 U. S. 333, 339 (1992)). To succeed on an actual innocence

claim a petitioner nust invoke “reliable evidence not presented

> The fact that this claimof ineffective assistance of
counsel is procedurally barred, rather than unexhausted, neans
that the court need not dismss the instant petition as a “m xed”
petition, nanely one containing both exhausted and unexhaust ed
cl aims, without prejudice pursuant to Rose v. Lundy, 455 U. S.
509, 520 (1982). See Toulson v. Beyer, 987 F.2d 984, 987 (3d CGrr.
1993) (“A petition containing unexhausted but procedurally barred
clains is not a mxed petition requiring dismssal under Rose.”).
This is so because “[a]lthough the unexhausted clai s nay not
have been presented to the highest state court, exhaustion is not
possi bl e because the state court would find the clains
procedurally defaulted.” 1d. Consequently, the court may not
address the nmerits of the barred clains, but nust decide the
merits of those exhausted clains that are not procedurally
barred. 1d.
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at trial.” Calderon v. Thonpson, 523 U. S. 538, 559 (1998), and

“show that it is nore likely than not that no reasonabl e juror
woul d have convicted himin |ight of new evidence presented in
hi s habeas petition.” Schlup, 513 U. S. at 327. Bowen's clains

meet none of these criteria.

In seeking to establish actual innocence, Bowen argues
that the trial testinony linking himto the crinmes for which he
was convicted is “unworthy of belief.” Bowen recites that one
witness testified that the shooter, carrying a shotgun, left the
Club through the rear door, and that another testified that he
coul d not recogni ze Bowen as having been one of the shooters.
Because these nmen both testified at trial, their testinony does
not constitute the kind of “new evidence not presented at trial”
that can trigger the fundanental m scarriage of justice

exception.

Bowen al so asserts that Thonas Di ckerson, an eyew t ness
not called at trial, would have testified that, while he was
standi ng outside the O ub, he saw Bowen | eaving by the front door
W t hout a shot gun. Even if Thomas Di ckerson’s testinony were to
be consi dered new evi dence not presented at trial, Bowen has
failed to show that no reasonable jury woul d have convicted him
given that, unlike other witnesses at trial, Dickerson was not
actually inside the club when Janes Wllianms was fatally shot.

Therefore, Bowen’s claimof innocence does not qualify his clains
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of insufficiency of the evidence for an exception based on a
fundamental m scarriage of justice, and these clains remain

procedural |y barred.

B. Bowen’s | neffective Assitance of Counsel d ai ns Based
on Failure to Call Wtnesses Di ckerson, Damas and
Br ookens

In addition to his insufficiency of evidence cl aimns,
Bowen rai sed before the Magistrate Judge a claimof ineffective
assi stance of counsel,® based on an alleged failure on the part
of his trial counsel to call Thomas Di ckerson, Jordan Damas, and
Ronal d Brookens to testify at his trial. In his exceptions to
the Magi strate Judge’s Report and Recommendati on, Bowen asserts
that the Magistrate Judge and the courts that preceded himin
reviewi ng Bowen’s clains, erroneously relied on an inconplete
record, neaning one devoid of evidence of why Bowen’s counsel had
negl ected to call w tnesses Thonas Di ckerson, Jordan Damas and
Ronal d Brookens, when they decided the nmerits of Bowen’'s
i neffective assistance of counsel clains based on counsel’s
failure to call w tnesses. Bowen argues that there is nothing in
the record that shows why counsel failed to call certain
W t nesses who, Bowen contends, would have been hel pful to his

case.

® Unlike Bowen’s insufficiency clains, Bowen’s ineffective
assi stance of counsel clainms are not procedurally defaulted. As
expl ained at supra Part |, Bowen appeal ed the denials of his PCRA
t hrough the Pennsyl vani a Suprene Court.
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It is true that the record |l acks an affidavit from
Bowen’ s trial counsel, or other evidence that m ght explain
whet her counsel’s actions stemed from i nadequate tri al
preparation, as opposed to well considered trial strategy.
However, as expl ai ned bel ow, for reasons rooted in the structure
of Strickland and in the Antiterrorismand Effective Death
Penalty Act (AEDPA), the court concludes that an evidentiary

hearing is not warranted in this case.

1. Strickland franework

Establi shing ineffective assistance of counsel under

the famliar standard stated in Strickland v. Washi ngt on, 466 U. S.

668 (1984), requires a claimant to show, by a preponderance of
the evidence, that 1) “his or her attorney’ s perfornmnce was,
under all the circunstances, unreasonabl e under prevailing

professional norns,” United States v. Day 969 F.2d 39, 42 (3d

Cr. 1992)(citing Strickland, 466 U. S. at 687-91), and 2) there
is a “reasonabl e probability that, but for counsel’s
unpr of essional errors, the result would have been different.”

Strickland, 466 U S. at 694; see also Virgin Islands v. N chol as,

759 F.2d 1073, 1081 (3d G r. 1985) (placing the burden of proving

i neffective assistance of counsel on the petitioner).

To satisfy the first prong of Strickland, the

petitioner nust “identify the acts or om ssions of counsel that
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are alleged not to have been the result of reasonable

prof essional judgnment.” Strickland, 466 U. S. at 690. The second
prong of Strickland requires that petitioner show that he
suffered prejudice, neaning a different outcone, as a result of
counsel s deficient performance. See id. at 694. Thus, “[a]n
error by counsel, even if professionally unreasonabl e, does not
warrant setting aside the judgnent of a crimnal proceeding if

the error had no effect on the judgnent.” |d. at 691.

An under standi ng of the nature of the Strickl and
inquiry is key to an understandi ng of Bowen' s argunent in favor
of an evidentiary hearing, as well as to an understandi ng of why
that argunment is wong. As described above, the two prongs of
Strickland necessitate two different showings: (1) a
prof essional |l y unreasonabl e performance on the part of counsel,
and (2) resulting prejudice to the claimant. Thus, this structure
provi des two potential bases on which one clainmng ineffective
assi stance of counsel in the habeas context m ght seek an
evidentiary hearing for further devel opnment of the record.
However, Strickland teaches that, in the ultimte disposition of
an ineffective assistance of counsel claim a review ng court

must read its two prongs of conjunctively. See id. at 697; United

States v. Nino, 878 F.2d 101, 104 (3d Cir. 1989).

In practical effect, therefore, a record on habeas

review need not be conplete with respect to both prongs of the
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Strickland inquiry. |[If the record is conplete with respect to
only one of the two prongs of Strickland, but reveals that the
claimant has failed to nake the required showi ng on that prong
al one, then the reviewi ng court can still properly conclude that
the claimant has failed to prove his claimof ineffective

assi stance of counsel.

2. The AEDPA statutory franework

28 U.S.C. 8§ 2254, as anended by the 1996 Antiterrorism
and Effective Death Penalty Act (AEDPA), places significant
limts on the ability of federal habeas petitioners to challenge
state court decisions on the nerits, and curtails the use of
evidentiary hearings to devel op during federal habeas review a

record that was never conpleted and put before the state courts.’

" Bowen relies on Blackledge v. Allison, 431 U S. 63 (1977)
for the proposition that an evidentiary hearing is necessary to
make appropriate disposition of factual disputes. Bowen all eges
that there is a factual disputes in this case over whether trial
strategy or inadequate trial preparation caused his counsel to
neglect to call certain witnesses on Bowen’s behal f.

Bowen’ s reliance on Bl ackl edge is m splaced. Bl ackl edge
i nvol ved a matter brought under 28 U S.C. § 2255, and, nost
significantly, predates the AEDPA' s 1996 enactnent by al nost ten
years. |In order to escape the reach of the AEDPA, Bowen’s
federal habeas petition would have had to have been filed or
pending at the tinme that the statute was enacted on April 24,
1996. See Lindh v. Mirphy, 521 U. S. 320, 326-27 (1997)
(describing the rel evant AEDPA anmendnents as “governi ng al
habeas proceedings in the federal courts” and expl ai ni ng that
such anmendnents “were . . . neant to apply to . . . bhabeas
cases only when those [federal habeas] cases had been filed after
the date of the Act”). Because Bowen’'s federal habeas petition
was filed on Septenber 5, 2000, the AEDPA sets forth the
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A federal habeas petitioner nmay secure federal review of an
erroneous nerits determnation by the state courts only in one of
two ways. First, the petitioner may attenpt to underm ne the
state courts’ determination of the nerits by devel opi ng further
the record of his claim See 28 U S.C. § 2254(e). Second, the
petitioner nmay attenpt to show that the state court’s

adj udi cation of the petitioner’s claimresulted in either “a
deci sion that was contrary to, or involved an unreasonabl e
application of, clearly established Federal |aw, as determ ned by
t he Supreme Court,” 28 U.S.C. 8§ 2254(d) (1), or “that was based on
an unreasonabl e interpretation of the facts in light of the

evi dence presented in the State court proceeding.” 28 U S. C

§ 2254(d) (2).

When a petitioner argues to a federal court conducting
habeas review that he is entitled to a further evidentiary
heari ng before the nerits of his clains are reached, the
t hreshol d question for the federal court is whether the habeas
petitioner “has failed to develop the factual basis of his claim
in State court proceedings.” 28 U S.C. § 2254(e)(2). Wen the
petitioner has devel oped a factual basis for his claimin state
court, a presunption of correctness attaches to the state court’s

factual determ nations, and the habeas petitioner bears the

framewor k under which he can receive an evidentiary hearing.
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burden of rebutting that presunption by clear and convincing

evidence. 28 U S.C. 8§ 2254(e)(1).

When a petitioner has “failed” to devel op a factual
basis for his claimin the course of state proceedings, and is
“at fault” for that deficiency, the AEDPA requires the petitioner
to “satisfy a heightened standard to obtain an evidentiary

hearing.” WlIllianms v. Taylor, 529 U S. 420, 433 (2000). *“The

guestion is not whether the facts could have been di scovered, but
i nstead whet her the prisoner was diligent in his efforts .
Diligence for purposes of the opening clause [of 8§ 2254(e)(2)]
depends upon whet her the prisoner nade a reasonable attenpt, in
light of the information available at the tine, to investigate

and pursue clainms in state court.” |d. at 435.

In order to denonstrate that he was diligent and not at
fault for the failure to develop the factual basis of his claim
in state court, a petitioner nust show, for exanple, that his
claimrelies on “a factual predicate that could not have been
previ ously discovered through the exercise of due diligence,” 28
US C 8 2254(e)(2)(A(ii), and that “[t]he facts underlying the
claimwould be sufficient to establish by clear and convincing
evidence that but for constitutional error, no reasonable
factfinder would have found the applicant guilty of the

underlying offense.” 28 U S. C. 8§ 2254(e)(2)(B)
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Yet, that a petitioner is able to neet this heightened
standard does not guarantee an evidentiary hearing in federal
court. The AEDPA provides nerely that a federal court “shall not
hol d an evidentiary hearing,” absent a show ng of the speci al
factors set forth in 82254(e). 28 U.S.C. 8§ 2254(e)(2). Thus,

t he provision authorizes, but does not require, a federal court
to hold an evidentiary hearing if the special showing is nmet, and
the ultimate decision to hold such a hearing lies squarely in the

di scretion of the court. Canpbell v. Vaughn, 209 F.3d 280, 287

(3d Cir. 2000). The exercise of that discretion is guided by a
consi deration of “whether a new evidentiary hearing would be
meani ngful, in that a new hearing woul d have the potential to

advance the petitioner’s claim” |d.

3. Bowen's eligibility for an evidentiary hearing

As noted above, in his exceptions to the Magistrate
Judge’ s Report and Reconmendati on, Bowen contends that he is
entitled to an evidentiary hearing on whether his counsel’s
failure to call w tnesses D ckerson, Damas, and Brookens at trial
stemmed frominadequate trial preparation, as opposed to trial
strategy. Bowen argues that |earning what notivated his counsel
to make decisions at trial is crucial to a determ nation of
whet her his counsel exercised professionally reasonabl e judgnent
as set forth in the first prong of Strickland. As described

above, however, Bowen has not attached an affidavit fromhis
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trial counsel, explaining the basis of how he chose the w tnesses
that he ultinmately presented at Bowen’s trial, nor has Bowen

shown that he was unable to do so.

As the Suprenme Court has explained with regard to 28
U S C 8§ 2254(e)(2), “[t]he purpose of the fault conponent of
‘failed” is to ensure that the prisoner undertakes his own
diligent search for evidence. Diligence for purposes of the
openi ng cl ause depends upon whet her the prisoner nade a
reasonabl e attenpt, in light of the information available at the
time, to investigate and pursue clains in state court.”
Wllianms, 529 U.S. at 435. 1In this context, “a person is not at
fault when his diligent efforts to performan act are thwarted

by the conduct of another or by happenstance.” 1d. at 432.

Fromthe tinme that he filed his PCRA petition, Bowen
has conpl ai ned about his counsel’s failure to call w tnesses
Di ckerson, Damas and Brookens. |In doing so, he has
singl em ndedly focused on the contents of the testinony of the
W t nesses that his counsel did not call, in the apparent beli ef
that their unheard testinony so exonerated hi mthat his counsel’s
failure to call them denonstrated both professionally
unr easonabl e performance and prejudice under Strickland. Yet,
despite this insistence, there is no indication that Bowen sought
to devel op a claimof unreasonabl e professional performance under

the first prong of Strickland by attenpting to secure an
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affidavit concerning his trial counsel’s notivation for calling
some W tnesses, and not others, at Bowen's trial. Nor has Bowen

noted that sonehow he was thwarted in his effort to do so.

G ven that Bowen failed to develop his claimin state
court, he may now only obtain an evidentiary hearing on his
counsel’s notivations for failing to call certain w tnesses at
trial if he neets the “hei ghtened standard” set forth in 28
US C 8§ 2254(e)(2). See id. at 433. This he ultimtely cannot
do. Under 28 U.S.C. 8§ 2254(e)(2)(A)(ii) the petitioner nust show
that his claimrelies on “a factual predicate that could not have
been previously discovered through the exercise of due
diligence.” 28 US. C 8§ 2254(e)(2)(A)(ii). As the Suprene Court
has expl ained, this provision “pertains to cases in which the
facts could not have been di scovered, whether there was diligence
or not.” WIlianms, 529 U S. at 435. As discussed above, there
is no indication that the relevant facts could not have been
readi |y discovered, and that the affidavit of trial counsel could
not have been presented during state court post-conviction
proceedi ngs. Consequently, even if Bowen could “establish by
cl ear and convincing evidence that but for constitutional error,
no reasonabl e factfinder would have found [him] guilty of the
underlying offense,” 28 U S.C. § 2254(e)(2)(B), the fact that he
failed to develop his clains when the facts underlying it were

di scoverabl e, see 28 U S.C. 8§ 2254(e)(2)(A)(ii), renders him
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ineligible for an evidentiary hearing before the federal court

reviewi ng his habeas petition.

4. The nmerits of Bowen's ineffective assi stance of
counsel claim

Even if Bowen had net the requirenents of 28 U S. C
§ 2254(e), however, the court, in its discretion, may still
decline to hold an evidentiary hearing, after deciding “whether a
new evi dentiary hearing would be neaningful, in that a new
heari ng woul d have the potential to advance the petitioner’s

claim” See Canpbell, 209 F.3d at 287. Declining to hold such a

hearing is wholly appropriate in this case.

The reason that a new evidentiary hearing woul d not
have the potential to advance Bowen's clains, and thus woul d not
be a warranted use of the court’s discretion under AEDPA, is
rooted in both the conjunctive nature of the Strickland inquiry

and the nerits of Bowen’s clainms. See Strickland v. Washi ngt on,

466 U.S. 668, 697 (1984); United States v. Nino, 878 F.2d 101,
104 (3d Gr. 1989). To put it another way, even if Bowen were
al l owed an evidentiary hearing in which to develop a record that
concl usi vely denonstrated that inadequate and professionally
unreasonabl e trial preparation precipitated his failure to cal
D ckerson, Danmas and Brookens, this information would not
overcone the finding of the state courts that the failure to cal

these three wi tnesses caused Bowen no prejudice.
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Exam nati on of the record reveals that, whereas Bowen
failed to develop a record on the professional reasonabl eness of
his counsel’s trial conduct, he did fully develop a record on the
i ssue of whether he suffered prejudice as a result of that
conduct.® To this end, Bowen presented to the state courts
evi dence setting forth each uncall ed wi tness’ recollection of the
ni ght of the shooting. |In particular, the evidence that Bowen
of fered for substantive review consisted of: (1) Thomas
D ckerson’s prelimnary hearing testinony, (2) Jordan Damas’
unsworn statenment to defense counsel’s private investigator, and
(3) Ronal d Brookens’ unsworn statenment to defense counsel’s
private investigator. Having been provided with the substance of
each uncalled witness’ potential contribution to Bowen’s defense,
the Superior Court in fact exam ned these offerings in sone
detail as it reached its conclusion that Bowen had suffered no
prejudi ce under Strickland as a result of his counsel’s failure

to summopn these witnesses to the stand.

The consequences under AEDPA of this full devel opnment
of the state record are clear: a presunption of correctness
attaches to the state court’s factual determ nations, and the
petitioner bears the burden of rebutting that presunption by

cl ear and convincing evidence. 28 U S.C. 8§ 2254(e)(1). As

8 Thus, Bowen would not be entitled to an evidentiary
hearing on his prejudice claim See 28 U S.C. 8§ 2254(e).

29



di scussed above, a federal court is barred fromissuing a wit of
habeas corpus unless the state court’s adjudication resulted in
either “a decision that was contrary to, or involved an

unr easonabl e application of, clearly established Federal |aw, as
determ ned by the Suprene Court,” 28 U . S.C. 8§ 2254(d)(1) or “that
was based on an unreasonable interpretation of the facts in |ight
of the evidence presented in the state court proceeding.” 28

U S C 8 2254(d)(2). For the reasons that follow, the court
concl udes that the Superior Court’s decision was not contrary to
the | aw of ineffective assistance of counsel as set forth in
Strickland, and that its ultimate decision to deny Bowen’s wit
of habeas corpus was not based on an unreasonable interpretation

of the facts as presented in the state court proceeding.

a. Strickland and the failure to call w tnesses

An evaluation of the failure on the part of defense
counsel to call witnesses falls squarely within the first prong
of Strickland, which pertains to whether the attorney nmade his
tactical decisions “in the exercise of reasonably professional

judgnent.” Strickland, 466 U S. at 690; see al so Duncan V.

Morton, 256 F.3d 189, 201 (3d Cr. 2001) (citing Strickland, and

concluding that the failure to use certain testinony “anounted to
a tactical decision within the paraneters of reasonable

prof essional judgnent”). G ven professional reasonabl eness as a

touchstone, “[t]he Constitution does not oblige counsel to
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present each and every witness that is suggested to him” United

States v. Bal zano, 916 F.2d 1273, 1294 (7th G r. 1990) (observing

that “such tactics would be considered dilatory unless the
attorney and the court believe that the witness will add
conpet ent, adm ssible, and non-cumul ative testinony to the trial

record”).

The second prong of Strickland, which requires a
defendant to “show that there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the
proceedi ng woul d have been different [where a] reasonabl e
probability is a probability sufficient to underm ne confidence
in the outconme,” Strickland, 466 U S. at 694, has devel oped an
added gloss. In other words, a petitioner nust show a
“reasonable |likelihood that . . . information [not presented]
woul d have dictated a different trial strategy or led to a

different result at trial,” Lewis v. Mizurkiew cz, 915 F.2d 106,

115 (3d Cir. 1990), or a “reasonable probability that he would
have been acquitted had [the uncalled witness] testified either

alone or in conjunction with [him]” Id.

Keeping in mnd the principles of Strickland, and the
presunption of correctness that attaches to state court factual
findings, 28 U S.C. 8§ 2254(e) (1), the issue is whether the
Pennsyl vani a Suprene Court’s use of Strickland constituted an

unr easonabl e application of federal |aw, or an unreasonabl e
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application of lawto fact. See 28 U S.C. 8§ 2254(d).

b. The Pennsyl vani a Superior Court’s decision
i. Failure to call Thomas Di ckerson

Upon review of Thomas Di ckerson’s prelimnary hearing
testi nony, the Pennsylvania Superior Court determ ned that
Di ckerson woul d have testified (1) that he saw Bowen' s uncle and
Janes Madi son, Natson’s eventual victim arguing outside the club
on the night of the shooting, (2) that he observed Natson and
Bowen’ s uncl e open fire and shoot Madison, and (3) that he then
saw Nat son, Bowen and Bowen’s uncle, flee the scene in a gray
Astrovan.® Bowen has offered no evidence contradicting these
factual findings, which are entitled to a presunption of
correctness rebuttable only by clear and convi nci ng evi dence.
See 28 U . S.C. § 2254(e)(1). Instead, Bowen contends that the
Pennsyl vani a Superior Court, and the Mgi strate Judge who agreed
with the Superior Court’s decision, either unreasonably applied
federal |aw or unreasonably interpreted the facts before them
when they determ ned that Bowen had not advanced a viable
i neffective assistance of counsel claim See 28 U S.C. §

2254(d).

The Pennsyl vani a Superior Court concluded that had this

testi nony been presented at trial, it would have damaged Bowen’s

° In turn, the Mugistrate Judge took note of the fact that

Di ckerson did not see Bowen with a gun.
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case, because it placed Bowen at the scene of the shooting, and
then established that he fled the scene with a co-conspirator
whom t he wi tness had observed shooting one of the victims.
Accordingly, the Superior Court concluded that counsel’s decision
not to call Dickerson was professionally reasonable, and caused
Bowen no prejudice. On the other hand, Bowen argues that he was
in fact prejudiced by the om ssion of Dickerson’s testinony
because Di ckerson’s testinony could have inpeached that of

Regi nal d Banni ster, who was inside the club at the tine of the
shooting, and who testified that he saw Bowen | eaving the club

t hrough the rear, as opposed to the front, exit.

The Pennsyl vani a Superior Court and the Magistrate
Judge found that Bowen had not established the prejudice required
under Strickland, because the presentation of D ckerson’s
testinmony at trial would not dictate a different trial strategy
or different outcone at trial. See Lewis, 915 F.2d at 115.
First, the inpeachnment value of Dickerson's testinony is limted
by the fact that unlike Bannister, the w tness whose testinony he
m ght contradict, D ckerson was not inside the club when WIIlians
was shot. Second, the only point at which D ckerson’s testinony
truly contradicts that of Bannister is in the manner in which the
shooter exited the club. Oherw se, Dickerson's testinony fully
corroborates that of Bannister in that it places Bowen inside the

club at the tinme of WIllianms’ shooting. Third, given Bannister’s
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testinmony, and the version of events elicited through a statenent
given by witness Lanont Butts to the police, both of which placed
Bowen inside the club with a shotgun at the tine of WIlians’
shooting, it is unlikely that a discrepancy regardi ng Bowen’s
point of exit would dictate a different trial strategy, or affect
the ultimte outcome of Bowen’s trial. Under these

ci rcunst ances, and crediting the Superior Court’s factual
findings with a presunption of correctness, the court concl udes
that the Pennsyl vania Superior Court’s determ nation that trial
counsel’s failure to call D ckerson was neither an unreasonable
application of federal |aw, nor an unreasonable interpretation of

the facts before it. See 28 U . S.C. § 2254(d).

ii. Failure to call Jordan Danms

The Pennsyl vani a Superior Court determ ned, according
to an unsworn statenent taken by Bowen’s private investigator
over six years after the shooting, that uncalled w tness Jordan
Damas woul d testify that: (1) he saw Bowen energe fromthe cl ub
to quell an argunent, but return thereafter, (2) forty-five
m nutes after Bowen returned to the club, two or three cars drove
up to the club and one of the nen outside, “Reggie,” pulled out a
gun, (3) Damas hid behind a car for the remainder of the
altercation, (4) after the altercation was over, he observed
Bowen exit through the club’s front entrance and flee in a gray

van.



Bowen has offered no evidence contradicting these
factual findings, which, again, are entitled to a presunption of
correctness rebuttable only by clear and convi nci ng evi dence.
See 28 U. S.C. 8§ 2254(e)(1). Instead, as he did with D ckerson
Bowen contends that the Pennsylvania Superior Court, and the
Magi strate Judge who agreed with the court’s decision, either
unr easonably applied federal |aw or unreasonably interpreted the
facts before them when they determ ned that Bowen had not
advanced a viable ineffective assi stance of counsel claim See

28 U.S.C. § 2254(d).

The Pennsyl vani a Superior Court concluded that Damas’
testinmony places Bowen in the thick of the altercation that
preci pitated the shooting deaths, and therefore woul d have
damaged his case if presented at trial. Thus, the Pennsylvani a
Superior Court concluded that the failure of trial counsel to
present Damas as a w tness caused Bowen no prejudi ce. Bowen
argues that he did in fact suffer prejudice, because, had Danas
testified that he saw Bowen | eave the club through the front
door, as opposed to the back door, he could have inpeached the
testi mony of Regi nald Banni ster, who was presented at trial and
who stated that he had seen Bowen heading toward the club’s rear

exit imrediately after the shooting.

In light of the facts found by the Pennsyl vani a

Superior Court, the court |ikew se concludes that Bowen suffered
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no prejudice. First, Damas’ unsworn statenent, unlike the
testimony and statenents of wi tnesses who were ultimately call ed
at Bowen's trial, was nmade to a private investigator over siXx
years after the incident in question. Second, Bowen offers no

evidence that his trial counsel knew or had reason to know of

Danas’ testinony, see United States v. Dawson, 857 F.2d. 923,
928 (3d. Cir. 1988), or that Damas was available to testify at

trial. See Zettlenoyer v. Fulconer, 923 F.2d 284, 298 (3d Cir.

1991) (petitioner nust allege or offer evidence that “any such
testimony was forthcom ng or avail abl e upon reasonabl e

investigation”); see also Dawson, 857 F.2d at 928 (finding

di sm ssal of ineffective assistance of counsel clains appropriate
where petitioner never contended that his trial counsel “was or
shoul d have been aware of . . . [the] testinobny [of uncalled

wi tnesses].”) Third, as in the case of D ckerson, Damas’ vantage
poi nt was from outside the club, and his testinony does not
therefore inpeach directly the testinony of those inside the
club. Under these circunstances, the court concludes that, even
had counsel known of Damas, presenting his testinony woul d not
have precipitated a different trial strategy or outcone. See
Lewis, 915 F.2d at 115. Under these circunstances, and crediting
the Superior Court’s factual findings with a presunption of
correctness, the court concludes that the Pennsylvani a Superi or

Court’s determnation that trial counsel’s failure to call Damas
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was nei ther an unreasonabl e application of federal |aw, nor an
unreasonabl e interpretation of the facts before it. See 28

U S.C. § 2254(d).

iii. Failure to call Ronal d Brookens

The Pennsyl vani a Superior Court determ ned, based on
the unsworn statenent given Bowen' s private investigator over siX
years after the incident in question, that uncalled w tness
Ronal d Brookens woul d have testified that (1) he was talking to
Bowen at the club when a man approached Bowen and sai d that
soneone was shooting at Bowen’s uncle, (2) that ten seconds after
Bowen ran outside the club, Janes WIllianms cane running into the
club and said that he (WIIlians) had been shot, (3) that Brookens
then hid behind an air conditioner, (4) while his back was
turned, Brookens heard two |oud shotgun blasts, and (5) when
Brookens turned around, he saw an arnmed man, who was not Bowen,
exit the club through the dressing room These factual findings
are entitled to a presunption of correctness, see 28 U S. C. 8§
2254(e) (1), which Bowen does not rebut. |nstead, Bowen argues
t hat the Pennsyl vania Superior Court, and the Magistrate Judge
who agreed with the court’s decision, either unreasonably applied
federal |aw or unreasonably interpreted the facts before them
when they determ ned that Bowen had not advanced a viable

i neffecti ve assi stance of counsel claim See 28 U.S. C
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§ 2254(d).

The Pennsyl vani a Superior Court found that Bowen had
failed to prove that he had been prejudiced by his counsel’s
failure to call Brookens. |In particular, the Court found that
Bowen had not shown that Brookens was willing to testify at
trial, and, in any event, that the substance of Brookens’

testinmony was admtted at trial through other w tnesses.

In light of the presunption of correctness that
attaches to the factual findings of the Pennsylvania Superi or
Court, the court also concludes that Bowen suffered no prejudice.
First, the court notes that, |like that of Damas, Brookens’
unsworn statenent was given to Bowen’s private investigator over
six years after the event in question, and has all of the
credibility problens that are associated with the passage of a
| ong period of tinme. Second, as in Damas’ case, Bowen has not
shown that his trial counsel knew or had reason to know of
Brookens’ testinony, or that Brookens was available to testify at

trial. See Zettlenoyer v. Fulconer, 923 F.2d 284, 298 (3d Gr.

1991); United States v. Dawson, 857 F.2d. 923, 928 (3d. Gr.

1988). Third, to the extent that Brookens could offer testinony
that an unidentified man fled toward the rear exit of the club,
his testinony was cunul ative to that presented at trial, and
contradi cted by two witnesses inside the club who placed Bowen as

t he gunman inside the cl ub.
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Under these circunstances, and crediting the
Pennsyl vani a Superior Court’s factual findings with a presunption
of correctness, the court concludes that, even had counsel known
of Damas, presenting his testinmny would not have precipitated a
different trial strategy or outcone. See Lewis, 915 F.2d at 115.
Thus, the court concludes that the Pennsyl vania Superior Court’s
determ nation that trial counsel’s failure to call Brookens
constituted neither an unreasonabl e application of federal |aw,
nor an unreasonable interpretation of the facts before it. See

28 U.S.C. § 2254(d).

iv. Conclusions with respect to Bowen’s
i neffective assi stance of counsel claim
based on failure to call w tnesses

In connection with Bowen’s claimthat he was entitled
to, and denied, an evidentiary hearing that would allow himto
explore the possibility that his counsel’s failure to cal
W t nesses Di ckerson, Damas and Brookens was the product of
i nadequate trial preparation in violation of Strickland, the
court has reviewed all aspects, including the nerits, of Bowen's

i neffecti ve assi stance of counsel claim

The court concludes that Bowen, through his own | ack of
diligence has failed to establish, under the first prong of
Strickland, whether trial strategy, as opposed to inadequate

trial preparation, notivated his counsel’s decision not to cal
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the three witnesses at trial. Applying the provisions of 28

U S C 8§ 2254(e)(2), therefore, the court concludes that Bowen
does not qualify for an evidentiary hearing because his claimis
not based on a factual predicate that could not have been

di scovered, regardless of his diligence in pursuing it. See 28

U.S.C. § 2254(e)(2)(A)(ii).

The court further concludes that, even had Bowen
qual i fied under AEDPA for an evidentiary hearing, this court
should not in its discretion grant such a request, given that an
exam nation of the nmerits of Bowen’s Strickland claimreveals
t hat Bowen suffered no prejudice at trial as a result of

counsel’s failure to call Di ckerson, Danas and Brookens.

C Counsel s Alleged Failure to I nform Bowen of H s
Right to Testify and to Make a Batson Chall enge

In his final exceptions to the Report and
Reconmendati on, Bowen chal | enges the Magi strate Judge’s findings
that Bowen’s two renmai ning ineffective assistance of counsel
cl aims, one of which was based on an alleged failure on the part
of his trial counsel to informhimof his right to testify, and
one of which was based on the alleged failure on the part of his

trial counsel to issue a challenge to jury selection as set forth
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in Batson v. Kentucky, 476 U.S. 79 (1986),'° were procedurally

barred by Bowen’s failure to provide necessary transcripts and
other information to the state courts reviewi ng his clains.
Because Bowen nmakes the sane argunents with respect to each

claim the two clainms will be discussed together.

In particular, Bowen argues: (1) that the state rules
upon which the Magi strate Judge relies are not independent and
adequat e state grounds supporting the PCRA's judgnent, (2) that,
even if the state rules constitute independent and adequate state
grounds, then Bowen has all eged cause and prejudice sufficient to
excuse himfromdefault, and (3) that the PCRA should have held
evi dentiary hearings upon learning that its factual record on
both clains was inconplete. For the reasons that follow the

court concludes that these argunents are without nerit.

1. The state procedural rule was both i ndependent and
adequat e
“A federal court on a habeas petition will not address

a claimunder federal law if, when the claimwas presented to the

state court, the court rejected the claimon a ground that was

1 Under Batson, a defendant establishes a prinma facie case
of purposeful discrimnation in jury selection by “rais[ing] the
necessary inference of discrimnation” through a conbination of
factors, including a showing that the defendant is of a
cogni zabl e racial group and that the prosecution used perenptory
chal | enges to exclude nenbers of that racial group fromthe
venire. Batson, 476 U S. at 96.
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both ‘i ndependent’ of the federal issues and was ‘adequate’ to

support the state court’s disposition.” Cabrera v. Barbo, 175

F.3d 307, 312 (3d Gr. 1999). Because “[a] state court’s refusal
to address a petitioner’s federal clains because he has not net a
state procedural requirenent is both independent and adequate,”

id. (citing Coleman v. Thonpson, 501 U.S. 722, 729-30 (1991)), a

pri soner nmay be unable to obtain a decision on the nerits of his
federal clains in federal court, even though he has exhausted

state renedies. 1d. at 312-13.

An alternative state ground is “independent” of federal
law unless it “fairly appears to rest primarily on federal |aw,
or [is] interwoven with . . . federal law, [or when] the adequacy
or independence of any possible state | aw ground is not clear

fromthe face of the opinion.” Mchigan v. Long, 463 U S. 1032,

1040-41 (1983). An alternative state ground, such as procedural
default is “adequate” if “(1) the state procedural rule speaks in
unm stakable terns; (2) all state appellate courts refused to
review the petitioner’s clains on the nerits; and (3) the state
courts’ refusal in this instance is consistent with other

decisions.” Doctor v. Walters, 96 F.3d 675, 683-84 (3d Gr.

1996) (citing Neely v. Zimernman, 858 F.2d 144, 148 (3d Gr.

1988) and Wai nwright v. Sykes, 433 U S. 72, 85-86 (1977)).

Indeed, a “state rule is adequate only if it is ‘consistently and

regul arly appli ed. Id. at 684 (quoting Johnson v. M ssi ssippi,
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486 U.S. 578, 587 (1988)). In practical effect, therefore, state
courts need only denonstrate that in the ‘vast majority of
cases,’ the rule is applied in a ‘consistent and regul ar’

manner.” |d. (quoting Dugger v. Adans, 489 U.S. 401, 410 n.6

(1989)) .

Bowen argues that the Pennsylvania Superior Court’s
rulings that his failure to provide trial transcripts and ot her
evi dence were neither independent of his federal clains nor
adequate state grounds for foreclosing federal habeas review He
chal | enges the i ndependence of the ruling related to his failure
to informclaimon the grounds that the clai mwas based on events
t hat occurred outside the courtroomand off the record, such that
the mssing transcripts would have little or no value to a court
evaluating the claimthat Bowen’s | awer failed to inform him of

his right to testify. In a simlar vein, Bowen contends that

1 The argunent that a transcript would not enable an
appel l ate court to evaluate clains of ineffective assistance of
counsel based on counsel’s conduct off the record in failing to
advi se a defendant of his right to testify lacks nerit onits
face. First, the trial transcript could foreclose a finding of
i neffectiveness under the first prong of Strickland, if, in
verifying a petitioner’s clainms, the appellate court discovered
in the record that counsel had in fact advised his client in open
court of his right to testify. Second, even if it does not
informthe appellate court of what the |awer told his client,
the trial transcript could foreclose a finding of prejudice under
the second prong of Strickland, if it reveals that the trial
j udge engaged the petitioner in a colloquy concerning his rights,
such that the petitioner was fully aware of his right to testify
during his trial.
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transcripts would have little or no value with respect to his

Bat son cl ai m because “[w hy trial counsel did not nmake a record
is a fact outside the record.” Bowen then attacks the adequacy of
both rulings on the grounds that there is no evidence that
requiring transcripts for appellate review was an established and

regularly applied practice at the tinme of Bowen s default.

As an initial matter, Bowen appears to have
m sconstrued the Pennsyl vani a Superior Court’s discussion of the
need for transcripts with respect to both clains. Wth regard to
Bowen’s failure to informclaim the Superior Court noted that
Bowen “has failed to provide the trial transcripts which, he
clainms, are devoid of any indication that he was aware of his
right to testify. Thus, we are unable to ascertain the veracity

of [that] statenment.” Conmmonwealth v. Bowen, No. 1789 Phil a.

1998, at 11-12 (Pa. Super. Sept. 20, 1999) (nenorandum opi nion).
Wth respect to Bowen’s Batson challenge claim the Superior

Court wote:

Here, Appellant has nerely |isted seven nanes
of prospective jurors who were perenptorily
chal | enged by the prosecutor and baldly
asserts that the prospective jurors “were
either African Anerican, female, or of a
young age.” Al though Appellant cites to
where in the transcripts these chall enges are
al | egedly found, he has not provided those
transcripts for our review. Therefore, we
are unable to verify the existence of such
chal | enges or trial counsel’s alleged failure
to object to them



Id. at 10. Al though the Superior Court makes specific reference
to the need for transcripts in both instances, it is clearly
conpl ai ni ng about a much | arger problem nanely Bowen’s failure
to provide any sort of record to substantiate his bare assertions
that his counsel was ineffective for failing to informhimof his
right to testify and for failing to make a Batson chal | enge when
warranted. The question is, therefore, whether the failure to
provi de a record agai nst which the appellate court could verify
Bowen’ s clai mthat he had not been inforned by counsel of his
right to testify and that his counsel had failed to make a Bat son
chal I enge constitutes an i ndependent and adequate state ground
foreclosing review of the nerits of a claimof ineffective

assi stance of counsel when the conduct conpl ai ned of allegedly
occurred outside of the courtroomand therefore could not have

been captured in the transcript of court proceedings.

Bowen’ s argunent regardi ng the i ndependence of the
court’s rulings on his failure to provide transcripts and ot her
evi dence supporting his ineffective assistance of counsel clains
al so reflects a fundanental m sunderstanding of what it neans for
a state ground to be “independent” of federal law, or, in this
case, independent of the underlying constitutional violations
t hat Bowen all eges. Pennsylvania courts have consistently held
that “the burden to produce a conplete record for appellate

review rests solely with the appellant.” Conmmonwealth v. Chopak,
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615 A 2d 696, 701 n.5 (Pa. 1992) (conpiling cases). The need for
an appellate court to have a conplete, or, indeed, sone record to
review has nothing to do with the subject natter of the issue on
appeal or with the law that governs the ultimte disposition of
that issue. To put it another way, a party’'s failure to provide
an adequate record forecl oses appellate review regardl ess of

whet her the underlying claimis based in state contract and tort
law, or prem sed on an alleged constitutional violation, as here.

See Commonwealth v. Blystone, 617 A 2d 778, 781 n.2 (Pa. Super.

1992) (“What is not of record sinply does not exist for purposes
of appellate review.”). Simlarly, the ability of transcripts,
in the final analysis, to assist the appellate court inits
ultimate disposition of a particular claimis, |like the nature of
the case, irrelevant to and i ndependent of an appellant’s
obligation to supply a record that will make sone sort of review
possible. In this case, Bowen did not conply with his procedural
obligation to provide a record, and thus prevented verification

by the appellate court of the veracity of his claim??

12 Wth respect to his first claim Bowen appears to have

presupposed that supplying a trial transcript constituted the
only neans by which he could prove that his trial counsel failed
to informhimof his right to testify. Bowen effectively assunes
t hat no defendant could ever raise an ineffectiveness clai mbased
on failure to inform absent sone outburst by counsel during
trial, and this erroneous assunption serves as the basis for his
m sgui ded argunent that the state procedural rule cannot be

i ndependent of the alleged underlying constitutional violation.
This is not so. In fact, Bowen and other defendants in his
position can pursue other nmethods of proof to substantiate an
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Bowen then argues that the state rule on the basis of
whi ch the Magi strate Judge found procedural default was not
“adequate” as set forth in Long, 463 U S. 1032, allegedly because
there “is no evidence” that, at the tinme at which Bowen
defaulted, the rule that a failure on the part of a habeas
petitioner to provide transcripts of his trial, transcripts of
his jury selection, or information concerning the conposition of
his jury, was consistently applied. A survey of the case |aw
reveals that this is not so, and Bowen has failed to point to any
speci fic instance of inconsistent application of these

established principles with respect to either his failure to

ot herwi se bare assertion of ineffectiveness. |In particular,
Bowen coul d have presented to the Pennsyl vania Superior Court an
affidavit fromhis trial counsel confirmng that he had failed to
i nform Bowen of a crimnal defendant’s right to testify in his
own defense. By failing to do so, Bowen rendered the record
insufficient to permt review of his claim regardless of that
clainms legal basis or its nerits.

Wth respect to his second claim Bowen appears to have
m sunder st ood an appellate court’s need for a trial transcript to
eval uate whet her counsel failed to nake a Batson chal |l enge where
one was warranted. Bowen asserts, very confusingly, that his
obligation to provide a transcript of his trial was not
i ndependent of his ineffectiveness cl ai mbecause “why counsel
failed to nmake a record” would not be a fact reflected in the
transcript. This argunment is baffling because a record of the
di sputed jury selection was, in fact, made. The conpl aint of the
Pennsyl vani a Superior Court, as it dism ssed Bowen's claim was
sinply that this transcript was not provided, and that the Court
therefore could not ascertain the veracity of Bowen’s otherw se
bare assertions concerning the race and age of the di sm ssed
jurors. Defense counsel’s subjective notivations are, in any
event, irrelevant to the determ nation of whether the facts
obligated himto make a Batson challenge. By failing to provide
the transcript, Bowen rendered the record insufficient for
revi ew.
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informclaimor his Batson-related claim See, e.d., Commpbnweal th

v. G bson, 688 A 2d 1152, 1159 (Pa. Super. 1998) (stating that
Bat son chal l engers nust “make a record identifying the race of
veni repersons stricken by the Commonweal th, the race of
prospective jurors acceptable to the Commonweal th but stricken by

the defense, and the racial conposition of the final jury”)

(citing Commonweal th v. Simons, 662 A 2d 621, 631 (Pa. 1995),

cert. denied, 516 U S. 1128 (1996), citing Comobnwealth v.

Spence, 627 A. 2d 1176, 1182-83 (Pa. 1993)); Chopak, 615 A 2d at
701 n.5 (placing the burden of producing a conplete record for
appel l ate review on the appellant, conpiling |lengthy list of
precedent to that effect, and decrying any rule that “would all ow
[an] appellee to reap the benefit of a new trial based upon his

own nonfeasance”); Commonwealth v. Hyde, 594 A 2d 703, 705 (Pa.

Super. 1991) (stating, as a general principle of appellate
practice, that failure on the part of an appellant to provide a
transcript renders the trial record i nadequate for review on
appeal ).

Agai nst the background of this well-established
precedent, Bowen cannot neke a valid argunent that the state
procedural ground giving rise to either of his defaults was
i nadequat e because it was inconsistently applied. Indeed, the
opposite appears to be true. Wth regard to Bowen’s clai mthat

he was not infornmed of his right to testify, it is undisputed
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that Bowen failed to provide the state appellate courts with
transcripts of his trial. Wth regard to his Batson claim it is
undi sputed that, whereas Bowen |isted seven nanmes of prospective
jurors who were either young, African American or femal e and the
subj ect of a perenptory challenge by the prosecution, and cited
to relevant portions of the transcripts that contained the
chal I enges, he did not provide the transcripts thenselves to the
PCRA court. Moreover, it is undisputed that Bowen failed to
indicate the racial conposition of either the venire or the final
conposition of the jury. Therefore, Bowen did not neet his burden
of supplying the appellate courts with a record sufficient to
enable themto evaluate either of his clains of ineffective

assi stance of counsel.

Accordingly, the court concludes that the Mgistrate
Judge properly concluded that Bowen’s clains of ineffective
assi stance of counsel based on an alleged failure to inform
petitioner of his right to testify, and on failure to nmake a
Bat son chal |l enge are procedurally barred by a an i ndependent and

adequat e state ground.

2. Bowen al |l eges no cause and prejudi ce that excuses
himfrom procedural default.

Bowen next argues that, even if his two clains are
procedurally defaulted based on an i ndependent and adequate state

ground, he can denonstrate “cause and prejudice” sufficient to
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excuse himfromdefault, as set forth under Col eman v. Thonpson,

501 U.S. 722, 750 (1991). For the reasons that follow, the court

does not agree.

As an initial matter, Bowen appears to have confused
his underlying allegations of ineffective assistance of counsel
for a possible causes that coul d excuse his procedural default.
Wth regard to claimbased on alleged failure to inform Bowen
al l eges, for exanple, that the cause that excuses his default is
“the ineffective assistance of trial counsel for failing to
provi de the benefit of professional advice whether to take the

stand or not.” In a simlar vein, Bowen alleges, with regard to
his Batson claim that he has established cause for his default
by a claimof “ineffective assistance of trial counsel for
failing to preserve the Batson cl ai mby meking appropriate and
timely objections.” Both of these argunents are, in substance,
not hing nore than reiterati ons of Bowen's underlying ineffective
assi stance of counsel clainms against trial counsel, and,

| ogically speaking, neither of these alleged failures of trial
counsel can be said to have interfered with the petitioner’s

ability to present a PCRA petition that conforns with state

procedural rules.

The real issue, therefore, is whether the failure of
PCRA counsel to provide necessary transcripts and ot her

information to the PCRA courts constituted i neffective assi stance
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of counsel, and, concomtantly, cause sufficient to excuse the
procedural default of Bowen’s underlying failure to inform and
Bat son challenge clains. As a matter of law, it cannot.

Al t hough “ineffective assistance of counsel can be cause for
procedural default, the attorney’ s ineffectiveness nust rise to

the |l evel of a Sixth Arendnment violation,” Cistin v. Brennan,

281 F.3d 404, 420 (3d Cr. 2002) (citing Murray v. Carrier, 477

U S. 476, 488 (1986)), and the Supreme Court has hel d that
petitioners have no constitutional right to counsel on appeal
fromthe judgnment of a state habeas trial court. Colenan, 501

U S. at 755; see also Pennsylvania v. Finley, 481 U S. 551, 555

(1987) (“[S]ince a defendant has no federal constitutional right
to counsel when pursuing a discretionary appeal on direct review
of his conviction, . . . he has no such right when attacking that
conviction that has | ong since becone final upon exhaustion of
the appel l ate process.”). Therefore, the court concl udes that
PCRA counsel ’s om ssion cannot constitute cause excusi ng Bowen’s

defaul t. 3

¥ The fact that Bowen al so neglected to raise before the
Magi strate Judge his counsel’s failures to provide necessary
docunent ati on on appeal provides an alternative basis for the
court’s refusal to hear the clains at this juncture. The Federal
Rules of G vil Procedure require a district court to review de
novo “any portion of [a] magistrate judge' s disposition to which
specific witten objection has been nade.” Fed. R GCv. P.
72(b).

A federal district court may properly refuse to hear clains
not first presented to the assigned Magistrate Judge. See Borden
v. Sec’y of Health and Hum Servs., 836 F.2d 4, 6 (1st Cr
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[11. CONCLUSI ON

After considering petitioner's objections to the Report
and Recomrendati on and after review ng those clains not discussed
in the Report and Recommendation, this court overrul es
petitioner's objections. In so doing, the court concludes that
petitioner has failed to show (1) that his claimof insuffiency
of the evidence is not subject to procedural default, (2) that he
is entitled to a further evidentiary hearing on his claim of
i neffective assistance of counsel for counsel’s alleged failure
to call certain witnesses at trial, and (3) that he has not
procedural ly defaulted on his clainms of ineffective assistance of
counsel based on an alleged failure of counsel to inform him of
his right to testify and on a failure of counsel to nmake a Bat son
chal l enge. Accordingly, the court will adopt and approve
Magi strate Judge Scuderi's Report and Recommendation as
suppl enented by this nenorandum and deny the petition.

An appropriate order foll ows.

1987). Accordingly, parties nust take before the Magi strate,
“not only their ‘best shot,’” but all of their shots.” Singh v.
Superintending Sch. Comm of Portland, 593 F. Supp. 1315, 1318
(D. Me. 1984). This Bowen did not do, and, on this alternative
ground, the court need not consider his claimnow.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN BOVEN, ) ClIVIL NO. 00-4498

Petitioner,

CONNCR  BLAI NE,

Respondent .

ORDER

AND NOW this 5th day of February, 2003, upon consideration
of the petition for a wit of habeas corpus filed pursuant to 28
U S.C. 8 2254, and after review of the Report and Recommendati on of
United States Magistrate Judge Peter B. Scuderi (doc. no. 22),
petitioner’s exceptions (doc. no. 23), and respondent’s response to
petitioner’s exceptions (doc. no. 25), it is hereby ORDERED as
foll ows:

1. Petitioner’s exceptions to the Report and Reconmendati on
are OVERRULED;

2. The Report and Recommendation is APPROVED and ADOPTED,

3. The petition for wit of habeas corpus is DEN ED; and
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4. There is no probable cause to issue a certificate of

appeal ability.

AND I T I'S SO ORDERED

EDUARDO C. ROBRENQO, J.



