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Plaintiffs have broughtthis antitrust suitagainst SmithKline
Beecham Corporation pursuant to Section 16 of the Clayton Act, 15
US.C. 8§ 26, alleging that Defendant has violated the federal
antitrust laws, particularly Section 2 of the Sherman Antitrust
Act, 15 U S.C. 8 2, by stockpiling and causing patents to be |isted
wi th the Food and Drug Admi nistration (“FDA’) in a manner which has
enabl ed Defendant to indefinitely extend its market nonopoly for
Paxi | by del ayi ng FDA approval of generic paroxetine hydrochl ori de.
Before the Court is Defendant’s “Mdtion to Strike the Affidavit and
Precl ude the Testinony of Plaintiffs’ Proffered Expert” (Docket No.
97). For the reasons which follow, Defendants’ Mdtion is denied.
l. BACKGROUND

The Consolidated Anended Cass Action Conplaint (the
“Conplaint”) alleges that Defendant was issued U S. Patent No.
4,721,723 (the "*723 Patent”) on January 26, 1988, which patent

cl aims crystal line paroxetine hydrochl ori de hem hydrate and its use



in treating depression. (Conpl . 91 40-41.) On Decenber 29, 1992,
the FDA approved Defendant’s New Drug Application (“NDA’) for a
drug containing paroxetine hydrochloride hem hydrate which
Def endant markets as Paxil. (Conpl. 1Y 42-43.) Pursuant to the
Federal Food, Drug, and Cosnetic Act, 21 US.C 8§ 301, et seq.
once t he FDA approved Defendant’s NDA for Paxil, Defendant obtai ned
a five-year statutory nonopoly in the market for that drug.
(Conpl . T 45.)

The Conplaint alleges that in 1995, Defendant began to apply
for patents on new anhydrous polynorphs of par oxeti ne
hydr ochl ori de, which patents began to issue in 1999 and which were
submtted by Defendant to the FDA. (Conpl. § 46.) The Conpl ai nt
further alleges that, once conpetitors of Defendant began to file
Abbr evi at ed New Drug Applications (“ ANDA") for generic
bi oequi val ents of Paxil in 1998, Defendant filed basel ess patent
i nfringenent actions agai nst those conpetitors, which all eged t hat
t he bi oequi val ent drugs infringed on the ‘723 Patent and t he ot her,
nore recently issued patents on forns of paroxetine hydrochloride
owned by Defendant. (Conpl. 9T 47-100.) Pursuant to the Hatch-
Waxman Act, 21 U S.C. 8 355, the filing, by a branded drug patent
owner, of a patent infringenent suit against a generic conpetitor
automatically blocks the FDA' s approval of the conpetitor’s ANDA
for up to 30 nonths. (Conmpl. 11 38-39.) The Conplaint alleges

t hat Defendant has violated the antitrust laws by filing fourteen



baseless patentinfringementactionsagainstgeneric competitorsin
order to block FDA approval of its conpetitors’ ANDAs and, thus,
indefinitely extend its market nonopoly for Paxil. (Conpl. § 1.)
The Conplaint further alleges that, because Defendant unlawfully
extended its market nonopoly on Paxil, the class nenbers paid
hi gher prices for paroxetine hydrochloride than they would have
ot herwi se paid and that Defendant was unjustly enriched by their
over paynent s.

Plaintiffs have filed a notion to certify a class of persons
who purchased or paid for Paxil for consunmer use from January 1,
2001 to the present, and a subclass of persons who purchased or
paid for Paxil for personal use in certain states from January 1,
2001 to the present. A hearing has been scheduled on Plaintiff’s
Motion for Class Certification for February 12, 2003. Plaintiffs
have offered the opinion of Dr. Gary L. French to establish the
exi stence of cl ass-w de i npact of Defendant’s all eged vi ol ati ons of
Section 2 of the Sherman Antitrust Act and to establish that this
i npact may be established by common proof and net hodol ogy.
I'1. DI SCUSSI ON

To obtain class certification, Plaintiffs nust neet all four
requi renents of Federal Rule of Civil Procedure 23(a) and at | east

one part of Federal Rule of G vil Procedure 23(b). Baby Neal v.

Casey, 43 F.3d 48, 55 (3d Gr. 1994) (citing Wetzel v. Liberty

Mutual Ins. Co., 508 F.2d 239 (3d Cr. 1975)). The four




requirements of Rule 23(a) are satisfied only if:
1) the class is so numerous that joinder of
all members is impracticable, (2) there are
guestions of law or fact common to the class,
(3) the claims or defenses of the
representative parties are typical of the
claims or defenses of the class, and (4) the
representative parties will fairly and
adequately protect the interests of the class.

Fed. R. Civ. P. 23(a).

Plaintiffs allege that the proposed class satisfies the
requirements of Rule 23(a) and is maintainable pursuant to Rule
23(b)(2) which requires that: “the party opposing the class has
acted or refused to act on grounds generally applicable to the
class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a
whol e” and Rul e 23(b)(3) which requires that: “the court finds that
the questions of |aw or fact conmon to the nenbers of the class
predom nate over any questions affecting only individual nenbers,
and that a class action is superior to other avail abl e nmethods for
the fair and efficient adjudication of the controversy.” Fed. R
Cv. P. 23(b)(2) and (3).

Dr. French has reached the foll ow ng concl usions i n support of
his opinion that Defendant’s activity has had class-w de inpact
whi ch may be established by common proof and net hodol ogy:

a. The rel evant antitrust product market in
this matter is likely limted to Paxil®

and its generic bioequival ents;

b. Each nenber of both the proposed class
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and the proposed sub-class has paid or

will pay higher prices for Paxi | ®,
regardl ess of whether the class nenber
woul d have purchased Paxil ® or a generic
equi val ent after January 1, 2001, than a
class nenber would have paid absent
defendant’s allegedly illegal conduct;

C. Because each cl ass nenber has overpaid or
will overpay for Paxil® each class
menber has or will be adversely inpacted
or econom cal ly injured;

d. A feasible nmet hodol ogy exi sts to
cal cul ate t he aggregat e over char ge
damages to the indirect purchaser class;

e. A feasible nmet hodol ogy exi sts to
cal cul ate the anmpunt by which defendant
has al | egedl y been unjustly enriched; and

f. The data required to inplement the
nmet hodol ogi es to quantify the overcharge
damages and t he unjust enri chnent damages
are available fromIM Anerica or Scott
Levin, and from defendant in discovery.

(French Am Aff. § 14.)

Def endant argues that the Court should strike Dr.

French’s

Amended Affidavit and preclude his testinony at the hearing on

Plaintiff’s Motion for Class Certification because his opi nion does

not satisfy the requirenments of Federal Rule of Evidence 702.

Feder al

Rul e of Evidence 702 states as fol |l ows:

If scientific, t echni cal , or ot her
speci al i zed know edge wil| assist the trier of
fact to understand the -evidence or to
determne a fact in issue, a wtness qualified
as an expert by know edge, skill, experience,
training, or education, may testify thereto in
the form of an opinion or otherwise, if (1)
the testinony is based upon sufficient facts
or data, (2) the testinony is the product of
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reliable principles and methods, and (3) the

witness has applied the principles and methods

reliably to the facts of the case.
Fed. R. Evid. 702. In determining whether expert testimony is
admissible pursuant to Rule 702, the court must determine:
“pursuant to Rule 104(a), whether the expert is proposing to
testify to (1) scientific know edge that (2) will assist the trier
of fact to understand or determne a fact in issue. This entails a
prelimnary assessnent of whether the reasoning or nethodol ogy
underlying the testinony is scientifically valid and of whether

t hat reasoni ng or net hodol ogy properly can be applied to the facts

in issue.” Daubert v. Merrell Dow Pharm., Inc., 509 U S. 579,

592-93 (1993). The Court nust nake this determnation in all cases
where the "testinony reflects scientific, technical, or other

speci alized know edge.” Kunmho Tire Co., Ltd. v. Carm chael, 526

U S 137, 141 (1999).

Under Daubert, the Court nust performthe follow ng inquiry:

"First of all, the proffered 'expert' nust be qualified to express
an expert opinion.... Secondly, the proffered expert opinion nust
be reliable." Inre T Litig., 193 F.3d 613, 664 (3d Cr. 1999).

Indetermning thereliability of the expert testinony, the Suprene
Court and the United States Court of Appeals for the Third Crcuit
("Third Circuit") have provided a nunber of factors to offer
gui dance to the Court's inquiry. These factors include:

(1) whether a nethod consists of a testable
hypot hesis; (2) whether the nethod has been
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subjected to peer review; (3) the known or
potential rate of error; (4) the existence and
maintenance of standards controlling the
technique’s operation; (5) whether the method
is generally accepted; (6) the relationship of

the technigue to methods which have been
established to be reliable; (7) the
qualifications of the expert witness
testifying based on the methodology; and (8)
the non-judicial uses to which the method has
been put.

In re Paoli Railroad Yard PCB Litigation , 35 F.3d 717,742n.8(3d

Cir. 1994) ("Paoli II"). This list is not exhaustive, and the
inquiry under Daubert remains flexible; each factor need not be

applied in every case. See , €.9. , Elcockv. Kmart Corp. , 233 F.3d

734, 746 (3d Cir. 2000); Schieber_v. City of Philadelphia ,

Civ.A.No. 98-5648, 2000 U.S. Dist LEXIS 17952, at *6-7 (E.D. Pa.
Dec. 13, 2000) ("These factors are non-exclusive and no one of the
factors weighs more heavily than another; the approach to
determining the admissibility of expert testimony is a flexible
one.") (citing Daubert , 509 U.S. at 594).

DefendantarguesthatDr. French’ s opi nion, as denonstrated in
his Arended Affidavit and deposition testinony, fails to satisfy
the requirenents of Rule 702 and Daubert because, in reaching his
opinion, Dr. French ignored key facts regarding the inpact of
i nsurance coverage on injury to the class; failed to present a
nmet hodol ogy for determ ning which class nenbers have been injured
by Defendant’s conduct (which Defendant proposes would require a

hi ghly individualized exam nation of each class nenber’s benefit



plan, buying habits, and likelihood of receiving prescriptions for

Paxil); relied on an unsupported assumption that Defendant would

have dropped the price of Paxil upon the entry into the market of

a generic competitor; and offered no method for identifying which

class members would switch to a generic form of Paxil if one were

available. Def endant also argues that Dr. French’s benchmark
nmet hodol ogy for calculating aggregate damages is not reliable
because there are nenbers of the proposed class who may not have
suffered any injuries and because Dr. French has not selected the
benchmarks he would use to cal cul ate damages or expl ai ned what
factors he woul d consider in choosing benchmarks.

Dr. French’s opinion need not, however, satisfy the
requi renents of Daubert to be admssible with respect to class
certification. At this stage of the proceeding, the Court does not
consi der whether an expert wi tness’s opinion would be adm ssible

pursuant to Daubert, “the Court sinply exam nes whether [the

expert’s] nethodol ogy, as proposed, will conport with the basic
principles of econonetric theory, will have any probative val ue,
and will primarily use evidence that is comon to all nenbers of
the proposed class.” In re Polypropylene Carpet Antitrust

Litigation, 996 F. Supp. 18, 26 (N.D. Ga. 1997). The United States
Court of Appeals for the Second Crcuit has explained that the

district court’s function at this stage is “not to determ ne

whet her plaintiffs had stated a cause of action or whether they



would prevail on the merits, but rather whether they had shown,
based on methodology that was not fatally flawed, that the

requi renents of Rule 23 were net.” |In re Visa Check/ Master Money

Antitrust Litig., 280 F.3d 124, 135 (2d Cr. 2001), cert. denied

122 S. . 2382 (2002); see also, In re Mnosodium J utanate

Antitrust Litigation, 205 F.R D. 229, 234-235 (D. Mnn. 2001)

(“Even assuming that there are problens wth Dr. Beyer's
nmet hodol ogy, however, Defendants' attack on that methodology is
premature. The Daubert inquiry requires a nore searching analysis
than is appropriate at this prelimnary stage”) (citations

omtted); Thomas & Thomas Rodmakers, Inc. v. Newport Adhesives and

Conposites, Inc., 209 F.R D. 159, 162-63 (C.D. Ca. 2002) (“It is

clear to the Court that a | ower Daubert standard shoul d be enpl oyed
at this stage of the proceedi ngs. Courts have declined to engage in
a Daubert analysis at the class certification stage of an acti on on
the ground that an inquiry into the adm ssibility of the proposed
expert testinony under Daubert would be an inappropriate
consideration of the nerits of the plaintiff's clains.”) (citations

omtted); Mdwestern Machinery v. Northwest Airlines, Inc., Cv. No.

97-1438, 2001 W 34049897, at * 2 (D. Mnn. Jan. 18, 2001) (“The
application of the Daubert test, however, is sonmewhat |imted at
the stage of class certification. Daubert is hel pful to the extent
that it can assist the Court in preventing the entrance of

nmet hodol ogy so apparently flawed. It would be inappropriate,



however, for a court to look beyond the methodology and critique

the prospective results of its application to a complete set of

data. A party and its experts should not be expected to have fully

evaluated all data at the preliminary stage of class
certification.”) (citations omtted). The Court finds,
accordingly, that Dr. French’s opinion, as presented in his Anended
Affidavit and testinony, need not satisfy a full Daubert
exam nation at this stage of the litigation. In determ ning
whet her Dr. French’s Amended Affidavit should be stricken and his
testinony precluded, in connection with Plaintiff’s Mtion for
G ass Certification, the Court wll exam ne whether Dr. French has
identified a general |y accepted net hodol ogy for determ ning i npact
which is applicable to the class, whether this nethodol ogy uses
evidence common to all class nenbers, and whether his opinion has

probative value. See In re Polypropyl ene Carpet Antitrust Litig.,

996 F. Supp. at 26; In re Visa Check/ Master Money Antitrust Litig.,

280 F. 3d at 135.

Dr. French opines that Defendant’s prevention of the sale of
generic bioequivalents to Paxil resulted in the follow ng conmobn
inpact to nenbers of the nationw de end-payer class and the
i ndi rect purchaser sub-cl ass:

29. Based on the above descriptions of
pricing in the pharmaceutical industry and the
literature on the i npact of generic entry into
pharmaceuti cal markets, the inpact on nenbers

of the nationw de end-payer class and the
i ndi rect purchaser sub-class can be expl ai ned.
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Both classes include consumers and TPPs [Third

Party Payers] which [sic] pay for Paxi | ®.

Consuners in both classes also include
i ndividuals who would have switched from
Paxi| ® t o generi c paroxetine hydrochl ori de, as
wel |l as individuals who would have continued
to use Paxil® even after the introduction of
generi cs. The large price differentia

bet ween Paxi | ® and even Apotex’s first generic
would have provided a powerful economc
incentive for Paxil® users to switch to the
generic. In addition, fornul ary managenent by
TPPs, as well as state l|aws requiring,

encouraging, or allowing switching wthout a
new prescription, also nean that nost Paxil®
users woul d have switched to the generics.

30. In the absence of SmthKline' s patent
i nfringenment | awsuits agai nst Apot ex and ot her
generic drug manufacturers, first Apotex and
t hen ot hers woul d have i ntroduced
bi oequi val ents to Paxil ®.

31. In the absence of SmthKline s allegedly
illegal conduct, Apotex woul d have entered the
mar ket for paroxetine hydrochloride on or
about January 1, 2001, with prices to direct
purchasers (i.e., wholesalers and | arge chain
retail ers) significantly | ower t han
SmthKline s Paxil® prices to the sane direct
pur chasers. Gven the highly conpetitive
nature of wholesale and retail markets for
pharmaceuti cal products, much, if not all, of
t he savi ngs whol esal e and retail markets would
have achi eved by purchasi ng from Apotex woul d
have been passed through to consuners and
TPPs. Al'l those who would have switched to
generic par oxeti ne hydr ochl ori de wer e
obvi ousl y adversely af fected because
SmthKline s conduct deprived them of the
opportunity to have purchased substantially
| ower priced generics in place of Paxil®.

32. Even those class nenbers who woul d have
continued to purchase Paxil® after generic

entry in January 2001 have also been
economcally injured, although to a |esser
extent. As expl ai ned above, current
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manufacturers of brand-name drugs lower their

prices, or at least do not increase them as

much, when competitive generics are
introduced. Thus, in all likelihood,

SmithKline would have lowered its prices for

Paxil® or not increased them as nuch in
response to actual or inpending generic entry
inorder tolimt the sales it would have | ost
to Apotex initially and to all generic
manuf acturers eventual | y. Because SmthKline' s
patent |awsuits have allowed it to avoid
generic conpetition and the need to restrain
its Paxil ® prices, it has not restrai ned them
Thus even those class nenbers who woul d have
remai ned |oyal purchasers of Paxil® after
generic availability in January 2001 have al so
been adversely inpacted by paying higher
Paxi | ® prices than woul d have exi sted absent
del ayed generic entry.

(French Am Aff. 99 30-32.) At his deposition, Dr. French based
t hese concl usi ons upon economc literature and the fact that the
entry of generic conpetitors into the markets for other brand nane
drugs has resulted in simlar effects. He also stated that he
woul d need to have additional information obtained through nerits
di scovery to determ ne whet her Defendant would lower its price in
response to generic entry into the market. (French Dep. at 140-
165.)

Def endant contends that Dr. French’s assunption that all class
menbers were damaged by Defendant’s conduct because the price of
Paxil would drop after generic entry into the market is basel ess.
Defendant relies on the opinion of its own expert, Dr. Richard T.
Rapp, that it does not intend to drop the price of Paxil, or raise

it nmore slowy than otherwise, after the entry of a generic

12



bioequivalent into the market. Dr. Rapp bases his opinion on a

review of Def endant’ s business plans and the testinony of its
personnel. (Rapp Rpt. at 18.) He also concludes that Defendant’s
intention is consistent wwth economc theory. (Rapp Rpt. at 19.)
Dr. French maintains that Dr. Rapp’s criticisns of his opinions are
“unfounded and/or inappropriate.” (French Reply Aff. § 3.) The
fact that Dr. Rapp and Dr. French di sagree about whet her Def endant
woul d reduce the price of Paxil, or raise the price nore slowy,
after the entry of generic conpetitors, is not sufficient reasonto
strike Dr. French's affidavit or disallow his testinony at the
class certification hearing, as, at this stage of the litigation,
the Court “may not weigh conflicting expert evidence or engage in

statistical dueling of experts.” In re Visa Check/Mster Mbney

Antitrust Litig., 280 F.3d at 135 (citation omtted).

Def endant al so argues that the aggregate nethod of cal cul ati ng
damages proposed by Dr. French is inappropriate in this case
because there is an unknown percentage of class nenbers who have
not been injured. Defendant suggests that there are four classes
of class nmenbers who were not injured by its conduct: (1) class
menbers whose insurance plans provide the sane co-pay for brand
name and generic drugs; (2) class nenbers whose benefit plans have
different co-pays for generic and brand nanme drugs but who would
not have switched to a generic version of Paxil (Dr. French

estimated that 20-50% of consuners stay with the brand nane drug

13



after a generic enters the market); (3) class members who pay cash
but would not switch to a generic version of Paxil; and (4) class
members who would not be prescribed Paxil after generic entry into
the market because of a decrease in promotional efforts by

Defendant. Defendant relies on Newton v. Merrill Lynch, Pierce,

Fenner & Smith, Inc. , 259 F.3d 154 (3d Cir. 2001), in which the

Third Circuit affirmed the denial of class certification in a

Section 10(b) securities case in which individual issues regarding

whether class members suffered economic losses from the manner in

which their trades were transacted predominated over issues common

to the class. The Third Circuit found, in Newton , that “[t]he

ability to calculate the aggregate anopunt of danmages does not

absol ve plaintiffs fromthe duty to prove each i nvestor was harned

by the defendants' practice.” Id. at 188. In Newton, class

certification was deni ed because “[d] et erm ni ng whi ch cl ass nenbers

were econom cal ly harmed woul d requi re an individual analysis into

each trade and its alternatives. The individual questions,

therefore, are overpowering.” 1d. at 89. Defendant argues that,

[ike in Newton, an unknown, but substantial, nunber of class

menbers in this case have not been injured and, therefore, Dr.

French’s attenpt to cal cul ate damages on a cl ass-w de basis woul d

not help the Court in determ ning whether to certify the class.
The issue presently before the Court, however, is not whether

each of the mllions of sales of Paxil to indirect purchasers
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during the proposed class period resulted in damage to each
individual indirect purchaser, but whether Dr. French has a

sufficient basis for opining that the class members suffered a

common impact from Defendant’s alleged attenpts to indefinitely
prolong its nonopoly power in the market for paroxetine
hydr ochl ori de. Dr. French’s opinion has not been offered in

support of an assessnment of individual damages but, rather, to
assist the Court in determning, for purposes of class
certification, whether there exists comopn evidence available to
the class as a whole with respect to the i ssue of class-w de i npact
of Defendant’s allegedly anti-conpetitive activity. “ln order to
show inpact is susceptible to class-wi de proof, Plaintiffs are not

required to show that the fact of injury actually exists for each

class menber.” Inre CardizemCD Antitrust Litig., 200 F. R D. 297,
307 (E.D. Mch. 2001). If Plaintiffs are able to establish the
exi stence of generalized evidence “which will prove or disprove

this injury elenent on a sinultaneous class-w de basis, then there
is no need to exam ne each class nenbers’ individual circunstance
as Defendant clains. Such an examnation wll relate to the
guantum of damages; not the fact of the injury.” [d. (citation
omtted). Therefore, the Court cannot find that the possibility
that sone class nenbers may not have been damaged by Defendant’s
al l eged anticonpetitive activity neans that Dr. French’s opinion

woul d not be probative of any of the issues before the Court with
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respect to Plaintiff’s Mdtion for Class Certification.

Def endant al so argues that Dr. French’s benchmark damages
cal cul ation nethodol ogy is flawed because he has not specifically
stated the percentage of class nenbers who would switch to a
generic formof Paxil and because he does not identify all of the
benchmar ks he woul d use in estimting danages. (Def.’s Mem at 15-
17.) Dr. French describes his nmethodol ogy in his Anended Affi davit
as foll ows:

37. The danmges to class nenbers equal the
sum of the overcharges they have and will pay
from January 1, 2001 wuntil such tinme as
generic manufacturers are allowed to sel
generi c paroxetine hydrochl ori de and establi sh
their market shares. Such danages woul d be
cal cul at ed by appl yi ng an over char ge
per centage or anmount per unit to the dollar or
unit volunme of purchases by class nenbers.
The overcharge anount or percentage can be
determ ned by conparing actual Paxil® prices
to the | ower Paxil ® and generic retail and TPP
prices that would have existed since January
1, 2001. The physical or dollar vol unes of
Paxi | ® purchases since January 1, 2001 can be
obtained from SmthKline and then forecast to
the end of the damage period. The proportions
of such Paxi|l® volunes that would have been
transferred to generics because of sw tching
can also be determ ned. Al'l  of these
estimates and cal culations can be nade by
using a conpetitive benchmark, which is a well
accepted practice in antitrust cases.

38. Cenerally in situations i nvol vi ng
overcharges, the determ nation of the extent
to which prices were higher than they would
have been in the absence of anticonpetitive
activities, the shares of the market the
various sellers would have had absent the
anticonpetitive conduct, and ot her
circunstances that woul d have existed but for
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the wrongdoing is done by means of a
competitive benchmark. There are well
established approaches or typical benchmarks

for determining the characteristics of the

“but-for” world. One benchmark consists of a
conparabl e market not affected by the
anticonpetitive activity. Anot her woul d be
the market in which the anticonpetitive
conduct occurred, but in a period of tine
either before or after the effects of the
conduct .

39. Either of these standard benchmarks m ght
be enpl oyed to cal cul ate danages in this case.
If, before trial, generic manufacturers are
abl e to i ntroduce generic par oxeti ne
hydrochl oride and begin establishing their
mar ket positions, then an after-period
benchmark would be created. A nunber of
conparable markets could also serve as
benchmarks for cal culating damages. These
markets reflect the price and nmarket share
effects of generic entry on brand-nane drugs
over tinme.

(French Am Aff. 9 37-39.) Dr. French al so opi ned t hat benchmar ks
coul d be obtained fromdata provided by Defendant with respect to
its own sales and marketing forecasts and material which can be
obtained from outside data sources |IMS Anerica or Scott Levin.
(French Am Aff. 99 40-41, French Dep. at 21-23.) He further
states that Defendant currently prepares simlar studies of
conparabl e markets for use in market forecasting:

40. In her 30(b)(6) deposition, M. Bonnie

Rossell o, who has had product nanagenent

responsibilities fox Paxil® for many years,

essentially explained how the experience of

one product or group of products can be

enpl oyed to predict or forecast what another

product mght do in its market. She did not
refer to the other products as conpetitive
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benchmarks, but rather described them as

“mar ket analogs” and indicated that the
Mar ket i ng Anal ytics depart ment of
@ axoSm t hKl i ne has historically devel oped and
continually devel ops nmarket anal ogs by which
to forecast the sales, prices, and narket
shares of d axoSm thKline products. WNbreover,
exhibits to Ms. Rossel | 0’ s deposi tion
illustrate the decline in sales or market
shares of brand-nanme drugs when generics were
i nt roduced. Thus, defendant’s own docunents
provi de consi derabl e insight into which other
phar maceuti cal mar ket s could serve as
conpetitive benchmarks in cal cul ati ng damages.

(French Am Aff. 9§ 40, footnotes omtted.)

The two benchmarks proposed by Dr. French for calculating
damages in this case, (1) a conparable nmarket not affected by
anticonpetitive activity and (2) the market in which the
anticonpetitive activity occurred in a period of tine either before
or after the effects of the conduct (French Am Aff. { 38), are
st andard nmet hods for proving damages in an antitrust case. Park v.

El Paso Board of Realtors, 764 F.2d 1058, 1068 (5th Cr. 1985)

(“Generally, an antitrust plaintiff can prove lost profits by two
nmet hods: (1) the before and after nmethod, which invol ves conparing
records of profits earned by the plaintiff prior to the inpact of
the violation with those subsequent to it; and (2) the yardstick
test, which consists of studies of the profits of firnms closely
conparable to plaintiff's.”) (citations omtted). Mor eover ,
Plaintiffs are not required to have chosen one particul ar nethod
for cal cul ati ng damages, or a particular benchmark product, or to

have determ ned the exact percentage of consunmers who woul d have
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switched to generic paroxetine hydrochloride, at this stage in the

litigation. In re Linerboard Antitrust Litigation , 203 F.R.D. 197,

217 (E.D. Pa. 2001), aff’d, 305 F.3d 145 (3d Cir. 2002)
(determning that plaintiffs are not required “to have selected a
particul ar econonetric nodel for denonstrating inpact (or proving
damages) at the class certification stage.”). Dr. French has,
t herefore, denonstrated the existence of evidence common to the
cl ass which can be utilized to determ ne the appropri ate benchmark.
The Court finds that Dr. French has identified a generally
accepted nethodology for calculating inpact in an antitrust suit
and that Dr. French proposes the use of evidence conmopn to the
class to determ ne i npact and damages in the nature of overcharges
or unjust enrichnent on a class-w de basis. The Court further
finds that Dr. French’ s opinion has probative value with respect to
class certification. Accordingly, Defendant’s Mdtion is denied.

An appropriate order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT NICHOLS, ET AL.

CIVIL ACTION
V.
No. 00-6222
SMITHKLINE BEECHAM CORP.,
THIS DOCUMENT RELATES TO:
ALL ACTIONS
ORDER

AND NOW this 29th day of January, 2003, upon consideration of
Defendant’s Mtion to Strike the Affidavit and Preclude the
Testinmony of Plaintiff’s Proffered Expert (Docket No. 97) and the

papers filed by both parties with respect thereto, IT IS HEREBY

ORDERED that the Mtion i s DEN ED.

BY THE COURT:

John R Padova, J.



