IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN DEARSON and ANNE MARI E : CIVIL ACTI ON
DEARSON, his wife :

vs. - NO. 01- 4683

BOSTROM SEATI NG, I NC., and
AMERI CAN TRANSPORTATI ON CCRP

VEMORANDUM AND ORDER

JOYNER, J. January , 2003

Def endants, Bostrom Seating, Inc. and Anerican
Transportation Corporation have filed a “Daubert” Mtion to
Preclude two of Plaintiff’'s Expert Wtnesses fromtestifying at
the trial of this matter. For the reasons articul ated bel ow, the
nmoti on shall be granted.

Hi story of the Case

This case has its origins in an accident which occurred on
Novenber 29, 1999 when the husband-plaintiff, John Dearson, was
driving his Laidlaw school bus across Route 13 in Bristol,

Pennsyl vania. The bus, which was manufactured and sol d by

def endant Anerican Transportation Corporation (a/k/a “Amlran”) to
Laidlaw, was outfitted with an air seat manufactured by defendant
Bostrom Seating. Plaintiff alleges that as he crossed Route 13,
he encountered a depression or swale in the roadway and that the
bus seat “bottonmed out” causing his back and buttocks to strike

the nmetal supporting assenbly of the seat, thereby injuring him



He thereafter instituted this lawsuit in Septenber, 2001 all eging
that the seat as designed, manufactured and installed was in a
def ective and dangerous condition. To that end, Plaintiffs

retai ned John Reed Davis and Stephen Suckey as their experts and
it is these experts whom Def endants now nove to preclude from
testifying at trial.

Daubert Standards for Expert Wtnesses

As a general proposition, “[p]relimnary questions
concerning the qualification of a person to be a witness, the
exi stence of a privilege or the admssibility of evidence shal
be determ ned by the court...” Fed.R Evid. 104.

It has been said that “[u]nlike an ordinary w tness, an
expert is permtted wde |atitude to offer opinions, including
those that are not based on first-hand know edge or observati on.
This relaxation of the usual requirenent of firsthand
know edge. ... is prem sed on an assunption that the expert’s
opinion will have a reliable basis in the know edge and

experience of his discipline.” Daubert v. Merrell Dow

Phar maceuticals, Inc., 509 U S. 579, 592, 113 S. Ct. 2786, 2796,

125 L. Ed. 2d 469 (1993), quoting the Advisory Conmttee’ s Notes on
Fed. Rul e Evid. 602, 28 U.S.C. App. p. 755. *“Federal courts have
mai ntained a |liberal policy of admtting expert testinony
because, once the court decides that the expert’s testinony woul d

be helpful to the jury, the jury is entitled to evaluate the



testinony and the court has broad discretion in determning when
an expert is qualified to render a hel pful opinion.” Mntgonery

County v. Mcrovote Corporation, 152 F. Supp.2d 784, 798 (E.D. Pa.

2001), quoting Dorsett v. Am 1Ilsuzu Mitors, Inc., 805 F. Supp.

1212, 1224-25 (E. D.Pa. 1992), aff’d, 977 F.2d 567 (3d Cir. 1992),
cert. denied, 506 U.S. 1089, 113 S.C. 1071, 122 L.Ed.2d 498
(1993).

Prior to 1993, expert opinion evidence based upon a given
scientific technique was examned to determne if it was
generally accepted as reliable by the relevant scientific

community. Frye v. United States, 54 App.D.C. 46, 47, 293 F

1013, 1014 (1923). In 1993, however, the U S. Suprene Court

deci ded Daubert, supra, and in so doing recognized that the Frye

standard had been superceded by the adoption of the Federal Rules
of Evidence. Under those rules, opined the Daubert Court,

general acceptance of a given scientific technique by the
relevant scientific comunity is but one elenent to consider in

determning admssibility. See, Daubert, 509 U S at 597, 113

S.C. at 2799. Under Daubert, (the application of which has been
extended to the testinony of engineers and other technical
experts who are not scientists)! and the Third G rcuit Court of

Appeal s’ decisions in Oddi v. Ford Modtor Co., 234 F.3d 136 (3d

1 Kunmho Tire Conpany, Ltd. v. Carmichael, 526 U. S. 137, 119
S.C. 1167, 143 L. Ed.2d 238 (1999)
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Cir. 2000), In re Paoli R R Yard PCB Litigation, 35 F.3d 717,

(3d Cr. 1994) and United States v. Downing, 753 F.2d 1224 (3d

Cr. 1985), there are at |east eight factors which should be
considered in assessing the admssibility of expert opinion
testinony. These are: (1) whether a nmethod consists of a
testabl e hypothesis; (2) whether the nmethod has been subjected to
peer review, (3) the known or potential rate of error ; (4) the
exi stence and mai ntenance of standards controlling the

techni que’ s operation; (5) whether the nethod is generally
accepted; (6) the relationship of the technique to nmethods which
have been established to be reliable; (7) the qualifications of
t he expert witness testifying based on the nethodol ogy; and (8)
the non-judicial uses to which the nethod has been put. See,
e.qg., Oddi, 234 F.3d at 145; Paoli, 35 F.3d at 742, n.8; Paoline

V. Kilgo Trucking, Inc., GCv. A No. 00-956, 2002 U S. Dist.

LEXIS 7569 (E.D.Pa. April 30, 2002).
Thus, “[t]he focus of a Daubert inquiry nust be solely on
the principles and net hodol ogy, not on the conclusions that they

generate.” D az v. Johnson Matthew, Inc., 893 F. Supp. 358, 373

(D.N.J. 1995), quoting Daubert, 113 S.C. at 2797. The
evidentiary requirenent of reliability is lower than the nerits
standard of correctness; a judge deci des whether the experts are
reliable and the jury decides whether they are correct. |d.,

citing Paoli, 35 F. 3d at 744.



More recently, Fed.R Evid. 702 was anended to reflect the
standards for admssibility of expert witness testinony outlined
in Daubert. Specifically, Rule 702 now provides:

Rul e 702. Testinony by Experts

If scientific, technical, or other specialized know edge

will assist the trier of fact to understand the evidence or
to determne a fact in issue, a witness qualified as an
expert by know edge, skill, experience, training or

education, may testify thereto in the formof an opinion or
otherwise, if (1) the testinony is based upon sufficient
facts or data, (2) the testinony is the product of reliable
princi pl es and nmethods, and (3) the witness has applied the
principles and nethods reliably to the facts of the case.
Thus, a proponent of expert testinony need not prove to the
court that the expert opinions are correct, but nust denonstrate
by a preponderance of the evidence that they are reliable, which
is to say that the particular opinion is based on valid reasoning
and reliable nethodol ogy. Paoline, at *4, citing OQddi, 234 F.3d

at 146 and Kannankeril v. Termnix International, Inc., 128 F. 3d

802, 806 (3d Gir. 1997); Rapp v. Singh, 152 F.Supp.2d 694, 699

(E. D. Pa. 2001).
Di scussi on
In this case, the plaintiffs have identified a registered
pr of essi onal engi neer, John Reed Davis and Stephen J. Suckey,
whose area of purported expertise is unclear, as their expert
Wi tnesses on liability. At page 21 of their March 14, 2002
report, Messrs. Davis and Suckey concl uded that:

“Based on the informati on we have gat hered, including
data on the Bostrom air suspension seat, the Amtran bus, the
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road surface at the acciden(sic) site, the surgeon’s
description of the conpression injury and our test results
of testing of the seat and its critical conponents, it is
our conclusion that the seat is defective in its design and
its application.

The Bostrom seat requires, as an inportant conponent
for stability and safety for any and all drivers, a pair of
tethers or a well designed and tested equal such as a pair
of adjustable rods. Because their necessity was so clear
during our testing it is absolutely essential that the
tethers or another effective device be a part of the total
seat assenbly fromthe seat manufacturer. Merely
referencing a general safety regulation fromany agency
directed to the installer doesn’'t nake that seat safe.

Equal Iy i nportant as an conponent is the air suspension
spring that does include adequate capacity for different
driver weights and heights as well as the operating
conditions of the vehicle. Integral with this conponent is
a reliable source of air which is not subject to slow
| eaking. This to be acconplished by providing nore reliable
hose or piping plus a check valve at the spring as well as a
pressure gage to nonitor its air pressure.

Qur testing brought out the fact that any danpener
device if it is to serve as alimter to the ultimate up and
down seat notion nust be adequate for the maxi mum air
pressure in all positions of the air suspension spring and
for the largest driver. Watever the size of that danpener
it nust be assenbled with the tethers for nost or al
novenents of the seat. There is good reason to believe that
for an additional $15.00 the heavy duty danpener woul d best
serve all drivers in the Bostrom seat.

The bus owner and operator did not staff and provide
adequat e mai nt enance support to their drivers who uncover
probl ens on their vehicles which went unattended because the
mechanics left at 5 p.m The problens with the seats |left
t he seat manufacturer and continued on with the conpl eted
bus as delivered to the owner. It may be possible that the
owner’s mai ntenance could be nore adequate if they had been
properly addressed back with the seat’ s designers and
bui | ders.

We believe our conclusion of a defective design of the

seat that was further perpetuated by the bus builder is
based on reasonabl e technical, scientific and engi neering
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certainty.”

Wil e these concl usions adequately outline the types of
characteristics which Messrs. Davis and Suckey believe an air
seat should have, it is difficult if not inpossible to discern
the basis for these beliefs or to determ ne the manner in which
M. Dearson’s seat in particular was defective. It is |ikew se
unclear fromtheir report how these experts reached the
conclusion that the affected seat itself was defectively designed
and/ or maintained, ie. , what tests were conducted on the seat at
i ssue.

In Septenber, 2002, Defendants deposed both M. Davis and
M. Suckey, presumably for the purpose of eliciting the foregoing
information. In the course of these depositions, it becane clear
that neither M. Davis nor M. Suckey had had any experience in
testing or investigating the design and other characteristics of
air seats prior to this case. (See, e.q., Defendants’ Exhibit
“F,” p. 30-39; Exhibit “G"” pp. 300).2 In so far as research
was concerned, the record reflects that M. Suckey revi ewed sone
literature on air seats from Bostrom and Firestone and that M.

Davi s endeavored to find out what conpetitors to Bostrom

2 |In fact, M. Davis only had one prior experience in
i nvestigating a possible design defect in a vehicle seat—-that
case involved the alleged defective design of a reclining front
passenger seat of a 1989 Pontiac LeMans. (Exhibit “F, " p. 32-
35).



manufactured air seats. M. Davis also talked to a truck driver
who drove a vehicle with an air seat and asked him how t he seat
worked for him (See, Exhibit “F,” pp. 140-143).

The experts did inspect the bus and seat in issue on two
occasi ons®, at which tinme neasurenents and phot ographs of both
were taken. (Exhibit “F,” at 91-95). WM. Suckey al so
subsequently conducted several “road tests” in Septenber, 2001,
whi ch consisted of first installing heavy duty danpers in the
Lai dl aw busses equi pped with the Bostromair seats and then
havi ng various Laidl aw bus drivers drive those busses and give
hi mtheir subjective opinions regardi ng how those seats then
functi oned and how the buses rode. (Exhibit “G, pp. 350-376).

Rel ying upon the results of these tests, Messrs. Suckey and Davi s
concl uded that the danpers on the seat were defective because the
tether belts, which should have been tightened down in such a
fashion that the seat would not nove vertically, could not be
reached and because M. Dearson’s seat may have had an air |eak*

whi ch coul d have been prevented if a check val ve had been

3 These inspections took place on Septenber 6, 2001 and
January 29, 2002. (Exhibit “F,” p. 133-134).

4 Plaintiffs' experts based their conclusion that there may
have been an air |eak and that the seat nay have been defl ated at
the time of M. Dearson’s accident not on their inspection or
testing of the seat in question but upon the fact that they were
told by the driver who got the bus after M. Dearson |eft Laidlaw
that the seat had a history of leaking air. (See, e.g., Exhibit
“F,” at pp. 247-248).



installed. (See, e.g., Exhibit “F, " at pp. 220-229; 250-260;
Exhibit “G” at pp. 377-383). Wiile M. Suckey was present on
Septenber 27, 2001 when Lai dl aw nechanic M ke Esposito drove the
buses first with the original, standard danper and then with the
heavy duty danmper, the record reflects that he himself did not
operate the bus or the seat. M. Suckey was apparently not
present when the regular Laidlaw drivers drove their usual routes
with the heavy duty danpers installed. Unlike M. Suckey, M.
Davis was not present for any of the tests and in fact, never
rode in the bus or sat in the seat at all. (See Exhibit “F" at

p. 171; Exhibit “G” p. 374-375). It should be noted that these
were the only tests that were conducted on the seat and bus which
purportedly caused M. Dearson’s injuries and were the only tests
offered to support these experts’ opinion that the air seat was
def ecti ve.

In evaluating the foregoi ng evidence in conjunction with the
Daubert/Rul e 702 standards, we cannot find that the plaintiffs’
experts are either qualified to testify based on their
nmet hodol ogy or that the nethods used to exam ne the Bostromair
seat are sufficiently valid and reliable to justify the

concl usions reached in this case.® Indeed, plaintiffs have

> Interestingly, the two Laidlaw bus drivers who now
operate the buses equipped with the air seat both testified that
they suffered injuries immedi ately after the heavy duty danpers
recommended by M. Davis and M. Suckey were installed and that
as a result, the heavy duty danpers were renoved and the standard
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provi ded no evidence that the testing nmethod used here has been
subjected to peer review or is generally accepted as reliable or
that it is conparable to a methodol ogy which has been previously
deened reliable. There is in fact no evidence that Messrs. Davis
and Suckey’s nethods have ever been used before by anyone, in
either a judicial or non-judicial setting. By their own
adm ssions, they do not actually know the condition which the
seat was in on the day that M. Dearson suffered his injury, nor
have they conducted any tests or analysis of any alternative air
seat designs. (See, e.g., Exhibit “F,7 at pp. 247-248, 251-260).
It is therefore clear that the opinions of M. Suckey and
M. Davis are not based upon adequate data or facts nor are they
the product of reliable principles and nethods. For this reason,
we nust conclude that the proposed expert testinony of Messrs.
Suckey and Davis does not neet the standards inposed under
Daubert and its progeny and that they are properly precluded from
testifying at the trial of this matter

An appropriate order follows.

danpers (which had been in use on the date of M. Dearson’s
injury) were pronptly reinstalled. (See Defendants’ Exhibits “H
and “1").
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN DEARSON and ANNE MARI E : CIVIL ACTION
DEARSON, his wife :

vs. - NO. 01- 4683

BOSTROM SEATI NG, I NC., and
AMERI CAN TRANSPORTATI ON CCRP.

ORDER

AND NOW this day of January, 2003, upon
consi deration of the Daubert Mtion of Defendants to Preclude
Testinony of Plaintiffs’ Liability Experts, it is hereby ORDERED
that the Motion is CGRANTED for the reasons set forth in the
precedi ng Menorandum Qpi ni on and John Reed Davis and Stephen J.
Suckey are hereby PRECLUDED fromtestifying at the trial of this
matter.

BY THE COURT:

J. CURTI S JOYNER, J.
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