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| NTRODUCTI ON

Petitioner Jerone Leftwich (“petitioner”) was indicted
for crimes stenming fromhis involvenent in the sale and receipt
of stolen autonobiles. Pursuant to a plea agreenent that
petitioner entered into with the governnent, he pleaded guilty to
one count of conspiracy to sell or receive stolen notor vehicles
in violation of 28 U . S.C. 88 371, 2313, and el even counts of
ai ding and abetting the sale or receipt of stolen notor vehicles
inviolation of 28 U S.C. 8§ 2313. Petitioner was sentenced to
si xty-six nonths inprisonnent.

Petitioner has filed a notion under 28 U S.C. 8§ 2255
seeking to vacate, set aside or correct his sentence on the
grounds that his attorney rendered i neffective assistance at

sentencing. Petitioner’s claimis based on three separate



allegations. First, petitioner alleges that his attorney
rendered ineffective assistance by failing to explain the effect
that the length of petitioner’s involvenent in the aforenentioned
conspi racy woul d have on petitioner’s sentence under the United
States Sentencing CGuidelines. Second, petitioner alleges that
his attorney rendered ineffective assistance by failing to object
to a nunber of alleged errors in petitioner’s Presentence

| nvestigation Report. Third, petitioner alleges that his
attorney at sentencing was ineffective by virtue of his failure
to raise a conbination of factors that may have warranted a
departure fromthe sentence that petitioner would recei ve under

t he Cuideli nes.

Based on the discussion that follows, the court
concludes that 1) petitioner’s clains regarding his date of entry
into the conspiracy fail to denonstrate deficient performance on
the part of counsel and 2) petitioner’s remaining clainms fail to
establish that counsel’s alleged errors resulted in prejudice to

the petitioner.

1. BACKGROUND

In 1997, petitioner was charged with a nunber of
crimnal offenses arising out of his involvenent in an autonobile
theft ring. After nunerous neetings with governnent agents,

petitioner entered into a plea bargain with the governnent.



Under the relevant terns of the plea agreenent, petitioner agreed
to cooperate in the identification and prosecution of other

i ndi viduals with whom he had conspired in the instant offense and
to plead guilty to an indictnment charging himw th one count of
conspiracy to sell or receive stolen notor vehicles in violation
of 28 U . S.C. 88 371, 2313 (“stolen vehicle conspiracy”), and

el even counts of aiding and abetting the sale or receipt of
stolen notor vehicles in violation of 28 U S.C. 8§ 2313. The plea
agreenent specifically stated that petitioner’s involvenent in
the stolen vehicle conspiracy began in 1985 and | asted until
August of 1996. In return, the governnent agreed to file a
nmotion for downward departure from petitioner’s sentence under
the United States Sentencing QGuidelines, pursuant to section
5K1.1 of the CGuidelines.

On Septenber 3, 1998, pursuant to the plea agreenent,
petitioner testified before a federal grand jury. During his
testinony, petitioner nmade nunerous statenents inplicating
hi msel f and others in the conspiracy for which he had been
crimnally charged. Petitioner also testified that his
i nvol venent in the stolen vehicle conspiracy began during the
early eighties. Followng his testinony before the grand jury,
petitioner was indicted. The indictnent charged that
petitioner’s involvenent in the autonobile theft conspiracy began

in 1985.



In October of 1998, petitioner’s original court
appointed attorney was allowed to withdraw. One nonth later, in
Novenber of 1998, the court appointed M. Martin |senberg, Esq.
as defense counsel

On February 3, 1999, pursuant to the plea agreenent,
petitioner plead guilty to one count of conspiracy and el even
counts of aiding and abetting in connection with his invol venent
in the sale and recei pt of stolen vehicles. During petitioner’s
guilty plea hearing, petitioner stated that he received a copy of
the indictnent, and that he and his attorney had an opportunity
to discuss the charges contained therein. Additionally,
petitioner stated that he read the plea agreenent, discussed it
with his attorney and signed it. Based upon petitioner’s
statenents to the court, the court accepted petitioner’s guilty
pl ea.

In anticipation of petitioner’s sentencing hearing, the
court ordered the probation departnent to prepare a Presentence
| nvestigation Report (“PSI Report”). The PSI report stated that
petitioner becane involved in the stolen vehicle conspiracy in
1985.

On Septenber 21, 1999, petitioner was sentenced. At
t he sentencing hearing, and in the presence of petitioner,
counsel stated to the court that he and petitioner had revi ewed

the PSI Report. Counsel noted a nunber of objections to the



i nformati on contained therein, but at no tinme objected to the
time frane of petitioner’s involvenent in the conspiracy. After
considering the information contained in the PSI report under the
United States Sentencing Cuidelines, as well as the testinony of
a nunber of individuals who testified on behalf of petitioner,
the governnent’s section 5K1.1 notion, the argunents of counsel,
and testinony fromthe petitioner hinself, and ruling on all of
petitioner’s objections, the court sentenced petitioner to 66
nont hs i npri sonment . ?!

Petitioner has now filed a notion to vacate, set aside
or correct his sentence under 28 U.S.C. § 2255 on the grounds
that his plea was involuntary and his counsel was ineffective.?
The court appoi nted counsel and heard argunent on the petition.

Petitioner contends, first, that his attorney rendered
i neffective assistance by failing to bring various alleged errors

contained in the PSI Report to the attention of the sentencing

! The PSI Report attributed to petitioner a total offense

| evel of 24, and a total of 30 crimnal history points, which

pl aced petitioner in Crimnal H story Category VI. Under the
GQuidelines, a total offense |evel of 24 conmbined with a Crim nal
Hi story Category of VI calls for a sentence of 100-125 nonths

i mprisonnment. The sentencing court, however, upon consideration
of a nunber of factors, including the governnent’s 5K1.1 noti on,
granted a substantial departure fromthe sentenced called for
under the Cuidelines.

2 Petitioner originally alleged that he did not know ngly
and voluntarily plead guilty, because he had received prom ses
fromthe governnent that were not contained in the plea agreenent
and not disclosed to the sentencing court. Petitioner has since
wi thdrawn all clainms regarding these all eged proni ses.
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court. The nost significant of these alleged errors concerns the
date on which the petitioner joined the stolen vehicle conspiracy
to which he pleaded guilty. Petitioner alleges that despite the
statenents in the indictnent, plea agreenent, PSI Report and
during his grand jury testinony, petitioner did not becone
involved in the stolen vehicle conspiracy until 1992. Petitioner
clains that he failed to object to the date of entry into the
conspiracy in all of these occasions, as well as in his grand
jury testinony, because he was unaware that the date on which he
j oined the conspiracy would affect the calculation of his
Crimnal Hi story Category and, in turn, the length of his
sentence under the Guidelines.?

Accordingly, petitioner contends that his attorney
acted unreasonably under prevailing professional norns by 1)
failing to explain to petitioner the interrel atedness of

petitioner’s date of entry into the conspiracy and the | ength of

8 Under the United States Sentencing Guidelines, only
previ ous of fenses that occurred within a certain period prior to
the offense for which an individual is being sentenced, can be
included in the calculation of that individual’s Crimnal Hi story
Category. See U. S. SENTENCI NG GUI DELINES MANUEL 8§ 4Al. 2(e) (1998)
(hereinafter Quidelines). Additionally, an individual’s Crim nal
Hi story Category effects the sentence that individual wll
receive for a particular offense. See GQuidelines Ch. 5, Pt. A
Sent enci ng Tabl e.

Thus, the earlier petitioner’s involvenent in the
conspiracy began, the nore of his prior offenses nay be used in
the calculation of his Crimnal Hi story Category; the higher his
Crimnal H story Category, the greater the sentence he wll
receive for the offenses at issue.
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his sentence under the CGuidelines and 2) failing to object to the
inclusion of certain prior offenses in the cal cul ation of
petitioner’s Crimnal Hi story Category as being tinme-barred under
t he Gui delines.*
Second, petitioner nmakes a nunber of unrel ated
al l egations concerning other alleged errors in the PSI Report and
contends that his attorney rendered i neffective assistance by
failing to object to these errors. For the purposes of this
opi nion, the precise nature of these errors is irrel evant.
Finally, petitioner alleges that his attorney at
sentencing was ineffective by virtue of his failure to nake the
court aware of factors that nay have warranted a departure from

the sentence that petitioner would receive under the guidelines.

I11. DI SCUSSI ON

A. Applicable Law.

When considering a petition for post conviction relief
under 28 U. S.C. 8§ 2255, “the question of whether to order a
hearing is conmtted to the sound discretion of the district

court.” United States v. Day, 969 F.2d 39, 41 (3d Cr 1992). 1In

exercising this discretion, “the court nust accept the truth of
the novant’s factual allegations, unless they are clearly

frivolous on the basis of the existing record.” Day, 969 F.2d at

* See supra note 3.



41-42 (citing Virgin Islands v. Forte, 865 F.2d 59, 62 (3d Gr.

1989)) (enphasis added). The court’s discretion is further
limted by section 2255, itself, which states that:

[ulnless the notion and the files and records of

t he case conclusively show that the prisoner is

entitled to no relief, the court shall cause

notice thereof to be served upon the United

States attorney, grant a pronpt hearing thereon,

determ ne the issues and nake findings of fact

and conclusions of law with respect thereto.

28 U.S.C. 8§ 2255. Thus, an evidentiary hearing nust be ordered,
“unless the notion and files and records of the case show
conclusively that the novant is not entitled to relief.” Day,
969 F.2d at 42 (enphasis added). In sum when a petition for
section 2255 relief is filed, courts are required to order an
evidentiary hearing, unless the court concludes, inits

di scretion, that, even if all of the petitioner’s non-frivol ous
factual assertions are true, he is not entitled to relief. See
id.

When a petitioner seeks section 2255 relief on the
grounds of ineffective assistance of counsel, he nust show
unpr of essi onal conduct on the part of his attorney that caused
petitioner to suffer prejudice. Day, 969 F.2d at 42 (3d Cr.
1992) (explaining that a crimnal defendant has a Si xth Anendnent

right not just to counsel, but to “reasonably effective

assi stance” of counsel and citing Strickland v. WAshi ngton, 466

U S. 668, 687 (1984)). Specifically, in order to obtain section



2255 relief via an ineffective assistance claim the clai mant
must show, by a preponderance of the evidence, that 1) “his or
her attorney’s performance was, under all the circunstances,

unr easonabl e under prevailing professional norns,” Day 969 F.2d

at 42 (citing Strickland, 466 U S. at 687-91), and 2) there is a

“reasonabl e probability that, but for counsel’s unprofessional

errors, the result would have been different.” Strickland, 466

US at 694; see also Virgin Islands v. Ni cholas, 759 F.2d 1073,

1081 (3d Cir. 1985) (the burden of proving ineffective assistance
of counsel is on the petitioner). “A reasonable probability is a
probability sufficient to underm ne confidence in the outcone.”

Strickland, 466 U.S. at 694. Additionally, the Strickland prongs

are conjunctive. See Strickland, 466 U S. at 697; United States

v. Nino, 878 F.2d 101, 104 (3d Gr. 1989). Thus, for the
petitioner to prevail, both of these prongs nust be satisfied.

Strickland, 466 U. S. at 697; Nino, 878 F.2d at 104.

To satisfy the first prong of Strickland, the

petitioner nust “identify the acts or om ssions of counsel that
are alleged not to have been the result of reasonable

prof essional judgnent.” Strickland, 466 U S. at 690. In

exam ning this prong, courts nust recognize the strong
presunption that counsel has rendered adequate assi stance and
that all significant decisions were made in the exercise of

reasonabl e professional judgnment. 1d. at 689. Moreover, the



eval uation of the objective reasonabl eness of counsel’s
per formance nust be nmade “from counsel’s perspective at the tine
of the alleged error and in |ight of all the circunstances, and

the standard of reviewis highly deferential.” Kinmelnmn v.

Morrison, 477 U.S. 365, 381 (1986). Stated differently, “[t]he
standard by which we judge deficient performance is an objective
standard of reasonabl eness, viewed to the extent possible from
the attorney’ s perspective at the tine, wthout ‘the distorting

effects of hindsight.’” Stevens v. Delaware Correctional Cir.

295 F. 3d 361, 370 (3d Cr. 2002) (quoting Duncan v. Morton, 256

F.3d 189, 200 (3d Cr. 2001)(quoting Strickland, 466 U S. at 688-

90)).

The second prong of Strickland requires that petitioner

show that he suffered prejudice as a result of counsel’s

deficient performance. See Strickland, 466 U S. at 694. Thus,

“[al]n error by counsel, even if professionally unreasonable, does
not warrant setting aside the judgnent of a crimnal proceeding
if the error had no effect on the judgnent.” |[d. at 691.

In sum “[i]f a nonfrivolous claimclearly fails to
denonstrate either deficiency of counsel’s perfornmance or
prejudice to the defendant, then the claimdoes not nerit a
hearing,” but, if a claim accepted as true and evaluated in
light of the record, states a claimof ineffective assistance,

“then further factual developnent in the formof a hearing is
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required.” United States v. Dawson, 857 F.2d 923, 928 (3d GCr.
1988) .

B. Counsel’s Failure to InformPetitioner that the
Length of His Involvenent in the Conspiracy Wuld
Affect the Length of his Sentence did not Render
Counsel ' s Assi stance Ineffective.

It is well settled that the “test for determ ning the
validity of a guilty plea is whether the plea represents a
voluntary and intelligent choice anong the alternative courses of

action open to the defendant.” Hill v. Lockhart, 474 U S. 52, 56

(1989). In light of the fact that the voluntariness of a
crimnal defendant’s plea depends on the effectiveness of

counsel, the Suprene Court has held that the Strickland two-part

test also applies to ineffective assistance clainms arising out of
the plea process. See id. at 57. Although it is clear that
“fam liarity with the structure and basic content of the
Quidelines . . . has becone a necessity for counsel who seek to
give effective representation” during the plea process, Day, 969
F.2d at 43, the Sixth Amendnent does not require that counsel

“gi ve each defendant anythi ng approaching a detail ed exegesis of
the nyriad [of] arguably rel evant nuances of the Cuidelines.”

Id. (citing HII, 474 U S. at 56-57 and Von Mltke v. Gllies,

332 U.S. 708, 721 (1948)).
In the matter presently before the court, petitioner
contends that the assistance rendered by his attorney was

i neffective because his attorney failed to informhimthat the

11



| ength of his involvenent in the stolen vehicle conspiracy would
determ ne whether certain prior convictions would be included in
the calculation of his Crimnal H story Category and, in turn,
affect the length of his sentence. The petitioner’s contention
has no nerit. Even assumng the truth of petitioner’s factual

all egations, and viewi ng those facts in the |ight nost favorable
to him petitioner has clearly failed to denonstrate deficient or
unr easonabl e performance on the part of his attorney.

At the tinme M. |senberg was appoi nted as defense
counsel for the petitioner, the procedural posture of the case
was significantly developed,® in that: 1) petitioner had al ready
met with the governnent on a nunber of occasions and signed a
pl ea agreenent stating that petitioner’s involvenent in the
conspiracy began in 1985; and 2) petitioner had already testified
before a grand jury that his involvenent in the conspiracy began
inthe early eighties.

In his testinony before the grand jury, petitioner nmade
a plethora of statenents explicitly indicating when his

i nvol venent in the conspiracy began.® Specifically, when asked

> As stated above, petitioner’s previous attorney had
wi t hdrawn as counsel .

® See Transcript of the Testinony of Jerone Leftw ch before

the Federal Grand Jury for the United States District Court for
the E.D. Pa. (Septenber 3, 1998) (hereinafter GJ).
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“how’ and “[u] nder what circunstances”’ petitioner nmet John

McCol | um one of petitioner’s coconspirators, petitioner
responded that he nmet McCol lum “back in the early [eighties] when
[petitioner] was a used car sal esman” and that he was introduced
to McColl um for the purpose of becom ng involved in the stol en
vehicle conspiracy. GJ, pp. 4-5. Petitioner also indicted that
he did, in fact, becone involved in the conspiracy at that tine.
Id. Petitioner was then asked to identify the period in which he
was enpl oyed at Raj Mdtors,® to which he responded, “It had to be
around ‘82, ‘83, ‘81 — between ‘82 and ‘84.” 1d. at 11. “So,”
the Assistant United States Attorney (“AUSA’) continued, “that’s
when you began doing this, about sixteen years ago?” [|d. at 11-

12. Petitioner responded, “That’s correct.” |d.

" The court enphasizes the questions presented to
petitioner during his testinony before the Grand Jury because in
nei ther instance does the call of the question invite a response
t hat indi cates when the conspiracy began, and to point out that
petitioner, by his own accord, gratuitously indicated that the
conspiracy began in the early eighties.

Petitioner alleges that he nade these statenent because
he did not want to jeopardize his plea agreenent, and that
because he was not infornmed that the inplications of these
statenments would affect his sentence, he did not see a need to
correct them Petitioner’s notive in making and failing to
object to these statenents, however, is irrelevant to the issue
before the court, whether counsel was or shoul d have been aware
of any discrepancy in petitioner’'s date of entry into the
conspi racy.

8 Petitioner had previously indicated that he was working
at Raj Motors when he becane involved in the stolen vehicle
conspiracy. &, p.5

13



The Petitioner was then asked where he was enpl oyed
after he left Raj Motors in “*83 or “84.” 1d. at 12. Wthout
reference or objection to the tinme franme posed in the question,
petitioner answered that he was enpl oyed at Foyt, another car
deal ership in Jenki ntown, Pennsylvania. See id. And when asked

where he worked after leaving Foyt in “*85 or ‘86,” petitioner
agai n answered the question w thout protest, also indicating that
he remai ned involved in the stolen vehicle conspiracy at that
tinmne. See id. at 15.

Finally, while answering an unrel ated questi on,
petitioner again confirmed that his involvenent in the conspiracy
“started out” in “the early [eighties],”® Id. at 21, and that it
continued through his return to Foyt in “[a]bout ‘88 [or] ‘89."
1d. at 22.

It was not until after petitioner had already given
this testinony to the grand jury that M. |senberg was appoi nted
to represent him Accordingly, it is at this point where the
court’s analysis of the reasonabl eness of counsel’s
representation begins. Thus, the precise issue before the court
is whether a reasonable attorney, after review ng the

petitioner’s testinony before the grand jury, as well as the

terns of the plea agreenent signed by petitioner, and in |ight of

® Once again, petitioner’s references to the chronol ogy of
events and the dates he assigns thereto are unsolicited by the
AUSA. &I, p. 21; see supra note 7
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the indictnment, would have, in the exerci se of “reasonabl e

prof essi onal judgnent,” Strickland, 466 U S. at 690, either 1)

informed the petitioner that, under the Quidelines, the |length of
his sentence woul d be reduced if petitioner’s involvenent in the
conspiracy did not begin until a |later date, or 2) conducted an

i ndependent factual investigation to determ ne at what point
petitioner’s involvenent in the conspiracy began, despite
petitioner’s statenents to the grand jury indicating that he
becane involved in the early eighties. Under the facts
presented to the court, both questions nust be answered in the
negati ve.

In light of petitioner’s own adm ssions during his
grand jury testinony, the plain | anguage of the plea agreenent
signed by petitioner and the charges nmade in the indictnent, the
facts of the case, as would be perceived by a reasonabl e and
conpetent attorney, clearly show that M. |senberg had no reason
to believe or suspect that his client’s involvenent in the

conspiracy began any later than 1985.! Petitioner does not

o Assuming, as alleged by the petitioner, that his

i nvol venent in the conspiracy at issue did not begin until 1992,

and that a reasonable attorney woul d have conducted an

i ndependent investigation to determ ne when petitioner’s

i nvol venent in the conspiracy began, it is clear that failure by
counsel to address the effect of these facts under the purview of
t he Guidelines, would constitute deficient and unreasonabl e

per f or mance.

B |n fact, the statenents made during petitioner’s G and
Jury testinony nore likely lead to the concl usion that

15



assert that he told M. Isenberg anything to the contrary.
Accordingly, the court finds that in light of all circunstances
present “from counsel’s perspective,” Kimelnman, 477 U. S. at 381,

at the tinme of his allegedly deficient performance, M. |senberg

exerci sed “reasonabl e professional judgnent,” Strickland, 466
U. S at 690, when he did not explain the interrel at edness of
petitioner’s involvenment in the conspiracy and the | ength of
petitioner’s sentence under the Guidelines.!?

The | aw does not require counsel to cross examne his
own client to determ ne whether the testinony the client has
provided in previous proceedings is, indeed, true. Additionally,
there is no duty to explain provisions of the CGuidelines which,
under the facts stated by the client, are irrelevant to the
out cone of the sentence. Since, in this case, it was
petitioner’s own testinony that apprised counsel of the fact that
petitioner’s involvenent in the autonobile theft conspiracy began
in 1985, counsel had no duty to explain to petitioner how his
sentence woul d be affected under the CGuidelines if,
hypot hetically, his involvenent in the conspiracy had begun in

1992 or, for that matter, in any other year. As the Third

petitioner’s involvenent in the conspiracy began well before
1985.

2 Counsel’s perception of the circunmstances was further
buttressed by petitioner’s testinony at his guilty plea hearing.
See supra, discussion of petitioner’s guilty plea hearing, at
Part I1.
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Crcuit has stated, counsel has to duty “give each defendant
anyt hi ng approaching a detail ed exegesis of the nyriad [of]
arguably rel evant nuances of the Guidelines.” Day, 969 F.2d at

43 (citing HIl, 474 U S. at 56-57 and Von Moltke v. Gllies, 332

U S. 708, 721 (1948)).

The petitioner puts forth limted evidence to
contradict his previous testinony that the he becane involved in
the conspiracy in the early eighties. The evidence presented
such as it is, however, is irrelevant. The issue presently
before the court is not whether petitioner’s involvenent in the
conspiracy began in 1985 or 1992.' The issue, instead, is
whet her petitioner has presented any evidence that would tend to
prove that counsel either knew, or should have known t hat
petitioner did not enter the conspiracy until 1992, and failed to

advi se himaccordingly.

3 As stated above, Day requires that the court accept the

truth of petitioner’s factual assertions, unless they are clearly
frivolous on the basis of the existing record. Day, 969 F.2d at
41-42. For the purposes of this proceeding the assertion the
court nust accept as true is not that the petitioner joined the
conspiracy in 1992, and not 1985 as charged in the indictnent,

but that counsel failed to advise petitioner of the inplication,
under the Guidelines, of the date on which the petitioner joined
t he conspiracy.

¥ Had petitioner alleged that he specifically infornmed his
attorney, or even insinuated to his attorney, that he did not
enter the conspiracy until 1992, then petitioner would at | east
have sonewhat of an argunment that his counsel’s performance was

deficient and professionally unreasonable. See Hll, 474 U S. at
63 (“because petitioner failed to allege that his attorney knew
about his prior conviction . . . petitioner did not allege

17



The facts before the court are anal ogous to the precise

ci rcunst ances di scussed by the Suprene Court in Strickland, where

counsel has nmade a tactical decision to forego a certain course

of action based upon representations nmade by his client. See

Strickland, 466 U. S. at 691. Moreover, the court’s finding is
consistent with the edict of the Suprene Court regarding the
substantial deference that is to be given to professional
deci sions nmade by counsel during the course of representation,
Ki el nan, 477 U.S. at 381, as well as the “fundanental interest
inthe finality of guilty pleas.” Hill, 474 U S. at 58.

Accordingly, the court holds that petitioner’s claim
to the extent that it is based upon any alleged error by counsel
regarding the length of plaintiff’s involvenent in the stolen
vehicle conspiracy, fails to denonstrate a fatal deficiency in
counsel s perfornmance.

C. Counsel’s Failure to Challenge Certain Al eged

Errors in the Presentence Investigation Report
did not Render Counsel’s Assistance | neffective.

1. Counsel’s failure to object to the inclusion of
certain offenses in the calculation of petitioner’s

sufficient facts to entitle himto an evidentiary hearing on his
i neffective-assi stance-of-counsel claim?”)

The only statenment allegedly nmade to counsel that
contradicted the facts as put forth in the plea agreenent,
I ndi ct ment and Pre-sentence |Investigation Report, was when
petitioner allegedly told counsel that he was unsure as to the
actual nunber of vehicles for which he had provided false
docunents. This alleged statenment is irrelevant to the issue
before the court.

18



crimnal history category, because inclusion of

t hose offenses were allegedly tine-barred under the
Qui delines, did not render counsel’s assistance
ineffective.

The petitioner alleges that counsel rendered
i neffective assistance by failing to object to the inclusion of
certain offenses in the calculation of petitioner’s Crim nal
H story Category under the Cuidelines. Petitioner alleges that
t hese of fenses shoul d have been excluded fromthe cal cul ation
because they occurred beyond the period fromwhich the Guidelines
permt prior offenses to be considered in assessing a defendant’s

Criminal H story Category. See Guidelines § 4A1.2(e) (1998).

Petitioner’s argunent here would have nerit if, and only if,
petitioner could establish that counsel knew or should have known
that petitioner did not enter the conspiracy until 1992. 1

The court’s analysis in Part I11.B. regardi ng counsel’s
alleged failure to informthe petitioner that his date of entry
into the conspiracy would affect the Iength of his sentence is
equal |y applicable here. Likew se, the court concludes that

counsel’s performance was not deficient, nor did he exercise

15

See supra note 3.

* The parties agree that if petitioner’s involvenent in the
conspi racy began on or before 1985, the rel evant offenses could
be included in the calculation of petitioner’s Crimnal History
Category under the Cuidelines. See Transcript of January 16,
2002 Hearing Before the Honorable Eduardo C. Robreno, United
States District Judge at 13-14, Leftwich v. United States, 00-cv-
4703 (E.D. Pa. 2002) (hereinafter Hearing Transcript).
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unr easonabl e professional judgenent by failing to object to the
i nclusion of these offenses when he neither knew, nor had reason
to suspect, that petitioner’s involvenent in the conspiracy did
not begin until 1992.

Accordingly, the court holds that petitioner’s claim
clearly fails to denonstrate deficient performance on the part of
counsel for failing to object to the inclusion of the pertinent
of fenses in the calculation of petitioner’s Crimnal Hi story
Cat egory.

2. Petitioner’s remaining allegations concerning

alleged errors in the PSI Report clearly fail to
denponstrate ineffective assistance of counsel.

Petitioner makes a nunber of unrel ated all egations
concerning alleged errors in the PSI Report and contends that his
attorney rendered ineffective assistance by failing to object to
these errors. The pleadings are unclear as to the |egal bases
upon which petitioner rests each allegation, as well as the
prejudi ce that was suffered by petitioner as a result of each
i ndi vidual alleged error. The court need not address these
i ssues, however, because the record conclusively shows that the
petitioner suffered no prejudice.

As stated above, under the second prong of Strickland,

the petitioner nust prove that there is a “reasonabl e probability
that, but for counsel’s unprofessional errors, the result would

have been different,” or, in other words, that the errors of

20



counsel resulted in prejudice to the petitioner. Strickland, 466

U S at 694. Assum ng, wthout deciding, that counsel’s failure
to object to these alleged errors in the PSI Report was a result
of unreasonabl e professional judgnment and defi ci ent
representation, petitioner’s ineffective assistance claimfails
nonet hel ess, because petitioner cannot establish the requisite
prej udi ce.

Under the CGuidelines, an individual with 13 or nore
crimnal history points falls wthin Crimnal H story Category
VI, the highest CGrimnal H story Category in the Guidelines. See

GQuidelines Ch. 5, Pt. A Sentencing Table. Petitioner’s PSI

Report attributes to petitioner a total of 30 crimnal history
points, placing petitioner well within the highest category.
Petitioner agrees that if his allegations regarding the begi nning
of his involvenent in the autonobile theft conspiracy are

di sm ssed by the court, the remaining alleged errors of counsel
result in a discrepancy of no nore than 9 crimnal history

points. See Hearing Transcript at 13-14. Thus, even assum ng

t hat counsel’ s performance was unreasonabl e under prevailing
pr of essi onal norns when he failed to object to all of the
remai ning alleged errors, petitioner’s crimnal history points
woul d only be reduced from30 to 21, in which case, petitioner
remai ns well above the 13 point threshold of Crimnal History

Category VI. Accordingly, the court concludes that petitioner
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has clearly failed to denonstrate that he suffered prejudice as a

result of counsel’s alleged errors.?'’

" On January 16, 2002, during oral argunent on petitioner’'s
nmotion, counsel for the petitioner argued that perhaps the court
woul d have sentenced petitioner differently if petitioner stood
before the court with “21 points versus 30 points,” “even though
he woul d still have been a level VI.” Hearing Transcript at 14.
Counsel s argunent has no nerit. As stated above, petitioner
nmust produce evidence to establish that there is a “reasonable
probability,” defined as “a probability sufficient to underm ne
confidence in the outconme,” that, but for counsel’s errors, “the
result would have been different.” Strickland, 466 U. S. at 694.
Petitioner has failed to produce any such evi dence.

The court has exam ned the transcript of petitioner’s
sentenci ng colloquy. See Transcript of Septenber 21, 1999
Hearing Before the Honorabl e Eduardo C. Robreno, United States
District Judge, United States v. Leftwi ch, 98-cr-649-2 (E.D. Pa.)
(Hereinafter Sentencing Colloquy). An exam nation of the
sentenci ng col l oquy transcript reveals no evidence that woul d
tend to show that the court considered the actual nunber of
crimnal history points attributed to petitioner under the
GQuidelines in assessing petitioner’s sentence. During the
sentenci ng colloquy, the court indicted that in deriving
petitioner’s sentence, the court relied on: 1) the total offense
| evel as per the PSI Report, Sentencing Colloquy at 7; 2)
petitioners Crimnal History Category, 1d.; 3) the Cuidelines,
Id.; 4) the governnent’s notion for departure, pursuant to
section 5k1.1, Id. at 7-11, 35; 5) petitioner’s al cohol
addiction, |d. at 26-27, 35; 6) petitioner’s crimnal involvenent
after he had stopped drinking, 1d. at 25-26, 7) petitioner’s
redeem ng value to society, [d. at 35; 8) petitioner’s renorse,
Id.; and 9) the severity of the offense at issue, 1d. at 36.

Mor eover, despite the request by the governnment that the
court only grant a noderate departure, 1d. at 9, the court
granted a substantial departure fromthe sentencing range
provi ded under the QGuidelines, sentencing petitioner to 66 noths
in custody as opposed to 100-125 nonths as called for in the
CQuidelines. 1d. at 37.

In Iight of these facts, and the |lack of evidence to the
contrary, the court concludes that petitioner’s clains clearly
fail to establish a reasonable probability that the court woul d
have i nposed a nore |enient sentence if petitioner had cone
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C. Counsel’s Alleged Failure to Request a Koon
Departure did not Render Counsel’s Assistance
| neffective.

Petitioner contends that the fact that a majority of
his convictions were drunk driving convictions, or otherw se
al cohol related, constitutes sufficient grounds for a Koon
departure, and that his attorney at sentencing was ineffective
because he failed to present this argunent to the court.
Petitioner’s contention has no nerit.

First of all, the transcript of the sentencing coll oquy
shows that counsel did, in fact, raise this issue before the

sentencing court. See Sentencing Colloquy at 22-23. |t can not

be said that counsel’s decision to raise this issue as an
additional factor to be considered in the court’s decision as to
the extent of the downward departure, which the court had granted
for substantial assistance, as opposed to in the formof a
separate Koon notion, was a result of unreasonabl e professional
j udgnent or deficient performance on the part of counsel.

Assum ng, however, that counsel’s performnce was

deficient, in terns of the first Strickland prong, petitioner’s

claim once again, fails to establish that he suffered prejudice

as a result thereof. See Strickland, 466 U.S. at 694.

The purpose for which petitioner contends that his

before the court with 21, as opposed to 30, crimnal history
poi nt s.
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attorney shoul d have requested a departure under Koon at
sentencing, is to ensure that the court took into account, when
formul ating petitioner’s sentence, the fact that a majority of
the convictions that made up petitioner’s crimnal history were
for drunk driving or alcohol related, and that therefore,
petitioner’s Crimnal Hi story Category of VI overstates
petitioner’s actual crimnality. Counsel, however, raised this

preci se i ssue at sentencing, see Sentencing Colloquy at 22-23,

and the court explicitly indicated that it took these facts into
consideration in determning the extent of the departure and in
formul ating a sentence. See id. at 24-27, 35.

Moreover, as stated in footnote 17, in |light of the
consi derations raised by defense counsel, the court did, in fact,
grant a substantial downward departure fromthe sentence provided
under the CGuidelines. Petitioner presents no evidence that could
| ead the court to believe that had counsel raised these issues in
the formof a Koon argunent, as opposed to the formin which they
wer e addressed, the court would have granted an even nore
favorabl e departure. Thus, the court concludes that petitioner
has failed to establish that he suffered prejudice as a result of

this alleged error by counsel.

' V.  CONCLUSI ON

For the reasons set forth above, petitioner’s notion
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for relief under 28 U . S.C. 8 2255 is denied w thout an

evidentiary hearing.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEROVE LEFTW CH, : CIVIL NO. OO 4703
CRI M NAL NO. 98-649-02
Petiti oner,
V.
UNI TED STATES OF AMERI CA,

Respondent .

ORDER

AND NOW on this _ day of Novenber, 2002, upon
consi deration of petitioner’s amended notion for relief under 28
US. C 8§ 2255 (doc. no. 299), respondent’s response to
petitioner’s notion (doc. no. 272), petitioner’s rebuttal to
respondent’ s response (doc. no. 283), respondent’s suppl enent al
response, and petitioner’s reply to respondent’s suppl enent al
response (doc. no. 306), it is hereby ORDERED that petitioner’s
anmended notion for relief under 28 U . S.C. 8§ 2255 (doc. no. 299)

is DENI ED

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO

J



