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| . | NTRODUCTI ON

Plaintiff Edward R WIllians (“plaintiff”) brought suit
agai nst defendant Phil adel phia Housing Authority (“PHA") based on
clainms arising out of plaintiff’s enploynent as a police officer
wi th and subsequent term nation by PHA. The plaintiff was
tenporarily suspended wi thout pay as a result of a heated
altercation he had with a superior officer, during and after
whi ch plaintiff rmade a nunber of profane and threatening renmarks.
Plaintiff’s hiatus fromPHA | asted from his suspensi on, on My
19, 1998, until he was fired, on Decenber 29, 1998. During the
period between plaintiff’s suspension and subsequent term nation,
plaintiff underwent various psychol ogi cal exam nations. The

exam ni ng psychol ogi sts concluded that plaintiff suffered from



severe depression, and that as a result, plaintiff should be
prohibited fromcarrying a firearmfor a tenporary period of
time.

Based on these events, PHA refused to allow plaintiff
to return to work at PHA until plaintiff received nedica
clearance to carry a firearmonce again. |In turn, plaintiff
requested that PHA allow himto work in a capacity where it would
not be necessary to carry a weapon. PHA refused, citing safety
concerns, contending that plaintiff would have access to firearns
in all available enploynent positions for which he qualified at
PHA.

After the altercation with Captain Geiger, plaintiff
stopped comng to work. Wiile out of work, plaintiff drew down
all avail able nedical |eave to which he was entitled.! After he
had exhausted all of his nedical |eave, plaintiff requested in
witing and PHA granted a | eave of absence on two occasi ons.
After the second | eave of absence expired, although directed to
do so by PHA, plaintiff did not request any additional |eave. As
aresult of plaintiff’'s failure to request additional |eave, his
enpl oynent with PHA was term nated on Decenber 29, 1998.

In his conplaint, plaintiff alleges disability

! During the period between plaintiff’s suspension and his
psychol ogi cal examination, plaintiff was instructed to report to
work in the PHA radio room PHA refused to allow plaintiff to
work in the radio roomonly after PHA received the results of
plaintiff’s psychol ogi cal exam nati on.
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di scrimnation under the ADA, retaliation in violation of the ADA
and disability discrimnation in violation of the PHRA. Before
the court are: 1) defendant’s notion for summary judgnent on al
of these clains and 2) plaintiff’s notion for partial summary
judgnent on its claimof disability discrimnation for failure to
accommuodat e.

For the reasons stated below, the court will grant
defendant’s notion for sunmary judgnent as to all counts, and
correspondingly deny plaintiff’s notion for partial summary

judgnent as to failure to accommodat e.

1. CHRONOLOGY AND BACKGROUND?

The plaintiff was enployed by the PHA as a housi ng
police officer since March 14, 1974. On My, 19, 1998, plaintiff
was suspended wi thout pay. According to both parties, plaintiff
was suspended as a direct result of a heated confrontation
between plaintiff and Captain Edward Geiger, one of plaintiff’s
superior officers.

On the sane night, follow ng the confrontation
plaintiff called a Del aware County Psychol ogi cal Services
Counsel or. He spoke with the counselor for approximately thirty

mnutes. During this conversation, the plaintiff stated that he

2 The facts recited here are either uncontested or, when

contested, they are construed in the light nost favorable to
plaintiff, the non-novant.



under st ood “why people go postal.” He also tal ked about *snoking
peopl e” and “having the neans to do it.” In response to these
statenents, the counselor insisted that plaintiff go imedi ately
to an energency room and infornmed the plaintiff that if he did
not conply voluntarily, he (the counselor) would be forced to

i nvol ve the police. After responding in a profane and vul gar
manner, the plaintiff hung up the phone.

Two days after the incident wwth Captain Geiger, on
May, 21, 1998, Captain Geiger wote to plaintiff directing himto
report to the PHA radio roomfor duty. Plaintiff, however, never
reported to the radio roomas directed, but instead, began
calling out sick on a daily basis.

Based on these events, PHA requested that plaintiff
submt to an independent psychol ogi cal exam nation with Dr.
Laurene Finley on June 29, 1998. Plaintiff, however, failed to
attend the schedul ed exam nation, informng PHA that he was
unable to attend the schedul ed exam nation because he was the
coach of his son’s little | eague team and the team had a gane
schedul ed at the tinme of the appointnent.

On two separate occasions, July 29, 1998 and Septenber
22, 1998, PHA advised plaintiff that he had exhausted his
avai |l abl e | eave and that unless he requested an additional |eave

of absence, he would be deened to have voluntarily resigned. 1In



turn, plaintiff twi ce requested, and was granted,® additional
| eaves of absence.

Meanwhi | e, plaintiff underwent a psychol ogi cal
exam nation by Dr. Laurene Finley, the PHA designated
psychologist.* In a letter dated Cctober 10, 1998, Dr. Finley
wote, in relevant part:

M. WIllianms is fully capable of working, for

a tenporary period, in either an adm nistrative
and/or clerical capacity. He should not carry

a weapon, however, for a mninmum period of three
mont hs. He can work around ot her officers who
will be carrying their weapon . . . . [I]t is
anticipated that [plaintiff] will be able to
fully return to active duty, resum ng his usua
job responsibilities after this approxi nate
three nonth period. However, a nore definite
frame cannot be provided at this tine, pending a
reeval uati on.

On Cctober 13, 1998, plaintiff requested that PHA
tenporarily reassign himto work in the PHA training unit.
Assi stant Chi ef Hughes, on behalf of PHA, responded, in witing,

that “it is the position of this police departnent . . . [that]

8 Wiile the pleadings are not entirely clear as to whether
plaintiff’s second request was, in fact, approved by PHA, for the
pur poses of this opinion, the court may assunme that plaintiff’s
request was approved, since plaintiff was not term nated for
failing to respond to PHA's directive that he request a witten
| eave of absence.

* Before subnitting to an examination by Dr. Finley,
plaintiff was exam ned by his own treating psychol ogist. The
conclusions arrived at by plaintiff’s treating psychol ogi st bear
little relevance to the issues exam ned here; and in what little
rel evance they do bear, they support a finding in favor of PHA
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the specific position you are requesting is not open to you due
to your on-going treatnment wwth Dr. Lauren[e] Finley . . . .~
Assi stant Chi ef Hughes further noted that “[t]his departnent has
al so concl uded that once you have conpleted all of your treatnent

with authorization to carry firearnms once again, you are to
report back to uniformpatrol duty.”?®

On Cctober 21, 1998, plaintiff requested an assi gnnent

“Iin the [PHA] radio roomuntil [his] 3 nonth eval uation [was]

over | f assigned to the radio room plaintiff would not
have been required to carry a gun. Plaintiff’s request, however,
was deni ed once agai n.

Noti ng safety concerns, as well as the anticipation
that plaintiff would return to work as a police sergeant in as
early as 90 days, as the basis for its decision, PHA denied the
request. PHA also noted that plaintiff would have access to
firearnms in the radio room and would be working closely with
others who carried firearns. PHA naintained that, in |ight of

plaintiff’s insubordinate and threateni ng behavi or towards

Captain Ceiger, coupled with plaintiff’s talk of *snoking

peopl e,” “going postal,” and “having the neans to do it,” placing
plaintiff in the radio roomwould have created a risk to other

PHA enpl oyees. Finally, PHA clained that no other positions were

® The plaintiff does not challenge PHA s refusal to assign

himto the training unit.



avai l able at PHA for soneone with plaintiff’s qualifications.

On Decenber 3, 1998, Carl Marinelli, PHA s assistant
Ceneral Manager of Human Resources, inforned plaintiff that, once
agai n, he had exhausted all his leave tine at PHA, and that to
mai ntain his enploynent, he needed to request an additional |eave
of absence. M. Marinelli’s letter further informed the
plaintiff that if he did not request an additional |eave of
absence by Decenber 18, 1998, his enploynent with PHA woul d be
termnated. Included within the letter was M. Marinelli’s
t el ephone nunber. Plaintiff however, by his own adm ssion, never
called M. Marinelli or otherw se responded to the letter.?

On Decenber 29, 1998, M. Marinelli wote plaintiff a
second letter, informng plaintiff that his enploynent with PHA
had been term nated. The letter stated that PHA had term nated
plaintiff’s enpl oynent based upon plaintiff’s failure to request
an additional |eave of absence or otherw se contact PHA in
response to the Decenber 3, 1998 letter. PHA maintains that
plaintiff’'s failure to respond to this letter was the sol e reason
behind PHA s decision to termnate plaintiff’s enpl oynent.

During the tinme between plaintiff’s initial suspension
on May 19, 1998 and the term nation of his enploynent on Decenber

29, 1998, the plaintiff continued to coach his son's little

6
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| eague teamand in that role, he interacted, as necessary, wth
the participating children and their parents. Additionally,
plaintiff remained involved in the comunity until he accepted a
job in late 1999 that required himto work nights. Furthernore,
plaintiff indicated that during this tinme period, he applied for
j obs with SEPTA, Avis Rent-a-Car, Budget Rent-a-Car, and PGW and
that in his opinion, he could have perforned the essenti al
functions of those jobs, as well as those necessary to work in
PHA' s radi o room throughout 1998.°

On March 31, 2001, the plaintiff filed the instant
action, alleging the follow ng causes of action: 1)
discrimnation in violation of Title VII of the Gvil R ghts Act
of 1964 (“Title VI1”) and the Anericans with Disabilities Act
(“ADA"); 2) retaliation in violation of Title VIl and the ADA; 3)
discrimnation in violation of the Pennsylvania Human Rel ati ons
Act (“PHRA”); 4) intentional and/or negligent infliction of
enotional distress; 5) defamation, false light, and invasion of
privacy; 6) breach of inplied covenant of good faith and fair
dealing; 7) wongful discharge; 8) discrimnation in violation of
the Age Discrimnation in Enploynent Act (“ADEA’); 9) |oss of

consortium (brought on the part of Angelynne WIllians); and 10)

" Plaintiff also clains that he could have returned to
active duty at PHA as a police officer if only PHA had gotten rid
of Captain Geiger and ot her superior officers that plaintiff
found obj ecti onabl e.



puni tive damages.

On June 8, 2001, the court dismssed plaintiff’s
clainms: 1) under Title VII; 2) for intentional and negligent
infliction of enotional distress; 3) for defamation, false |light,
and invasion of privacy; 4) for breach of the inplied covenant of
good faith and fair dealing; 5) for discrimnation under the ADA;
and 6) for punitive danages.

On Decenber 20, 2001, the court dismssed plaintiff’s
clains for wongful discharge and | oss of consortium

Before the court are cross-notions for summary
judgnent. PHA has noved for summary judgnent on the renmaining
counts: 1) disability discrimnation under the ADA; 2)
retaliation in violation of the ADA, and 3) disability
discrimnation in violation of the PHRA. 8 Subsequently, the
plaintiff noved for partial summary judgnent on the disability
discrimnation claim to the extent that it is based upon a

failure to accomodat e.

8 The PHRA follows the sane burden-shifting fornula and

standards as the ADA. See Kelly v. Drexel Univ., 94 F.3d 102,
104-05 (3d Cir. 1996); Harris v. SmithKline Beecham Corp., 27 F
Supp. 2d 569, 576 (E.D. Pa. 1998) (applying the sane standards to
Title VII, Section 1981, and PHRA clains), aff’d nmem 203 F. 3d
816 (3d Gir. 1999). Thus, the court’s analysis, findings and
conclusions herein apply to plaintiff’s clainms under the ADA and
t he PHRA.




I11. DI SCUSSI ON

A. The Standard for Summary Judgnent.

Summary judgnent may be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R CGv. P
56(c). The role of the trial court is to determ ne whether there

are material factual i1ssues that nerit a trial. See Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 247-48 (1986). I|n naking that

determ nation, the court nust give the nonnoving party the
benefit of all reasonable inferences that m ght be drawn fromthe

underlying facts. See Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U. S. 574, 587, (1986); Senpier v. Johnson and

Hi ggins, 45 F.3d 724, 727 (3d Cr. 1995) (en banc). Summary
judgnent is appropriate if the court finds that the record "could
not lead a rational trier of fact to find for the nonnovi ng

party, [and] there is no 'genuine issue for trial.’”" Matsushita,

475 U. S. at 587.

B. Plaintiff has Failed to Establish a d ai m of
Unl awful Retaliation under the ADA.

The ADA's retaliation provision provides that “[n]o
person shall discrimnate agai nst any individual because such
i ndi vi dual has opposed any act or practice made unlawful by [the

ADA] or because such individual nmade a charge . . . under [the
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ADA].” 42 U S.C. § 12203(a).
The Title VII1 framework for the analysis of retaliation
clains is also applicable to ADA clains. Simlarly, the now

fam liar burden shifting paradi gmof MDonnell Douglas Corp. v.

Geen, 411 U S 792 (1973) applies to retaliation clainms under
the ADA in cases based on indirect evidence of discrimnation.

Shaner v. Synthes, 204 F.3d 494, 500 (3d G r. 2000).

To establish a prima facie case of retaliation under
the ADA, a plaintiff-enployee nust show that: 1) he engaged in
“protected enployee activity;” 2) the defendant-enpl oyer took
adverse action agai nst the enpl oyee, either contenporaneous wth
or after the occurrence of the protected activity in which the
enpl oyee engaged; and 3) there exists “a causal connection
bet ween the enpl oyee’s protected activity” and the adverse action
taken by the enployer. Shaner, 204 F.3d at 500 (citing Krouse v.

Anerican Sterilizer Co., 126 F.3d 494, 500 (3d Cr. 1997)).

Once the enpl oyee has established a prima facie case,
the burden shifts to the enployer to state a legitimte, non-
retaliatory reason for the adverse enpl oynent action. See
Shaner, 204 F.3d at 500. “The enployer’s burden at this stage is
‘relatively light: it is satisfied if the defendant articul ates
any legitimate reason for the [adverse enploynent action]; the
def endant need not prove that the articul ated reason actually

notivated the [action].” Krouse, 126 F.3d at 500-01 (enphasis

11



added) (alteration in original) (quoting Wodson v. Scott Paper

Co., 109 F.3d 913, 920 n.2 (3d Gr. 1997)). Wile the enpl oyer
has the burden of production for articulating a non-
discrimnatory and non-retaliatory reason for the adverse

enpl oynent action, the burden of persuasion, however, renmains at

all times with the enployee. see St. Mary's Honor Ctr. v. Hicks,

509 U. S. 502, 519 (1993).

Once the burden of production is satisfied by the
enpl oyer, the enployee nust be able to convince the factfinder
that: 1) the enployer's proffered explanation is fal se and
pretextual and 2) retaliation was the real reason for the adverse

enpl oynent action. Krouse, 126 F.3d at 501.; see Wodson, 109

F.3d at 920 n. 2 (discussing proper standard to apply under Title

VIl retaliation case); see also St. Mary's, 509 U S. at 519 ("It

is not enough ... to disbelieve the enployer; the factfinder nust
believe the plaintiff's explanation of intentional
discrimnation.") (enphasis omtted). |In the final analysis, it
is the enployee’s burden to prove by a preponderance of the
evidence that, despite any legitimte reasons for the adverse
action that are proffered by the enployer, “retaliatory aninus

pl ayed a role in the enployer's decisionmaki ng process and that
it had a determ native effect on the outcone of that process.”
Krouse, 126 F.3d at 501 (citing Wodson, 109 F.3d at 931-35).

In determ ning whether to grant summary judgment in

12



favor of the enpl oyer, based upon the third prong of the

McDonnel | Dougl as framework, “the court focuses on whet her there

is sufficient evidence fromwhich a jury could conclude that the
purported reasons for defendant’s adverse enpl oynent actions were
in actuality a pretext for intentional race [or disability]
discrimnation,” or, in this case, retaliatory aninus. Jones v.

Sch. Dist. of Philadel phia, 198 F.3d 403, 412-13 (3d Cr. 1999)

(quoting St. Mary's, 509 U S. at 515). |In order to wthstand
summary judgnent on the issue of pretext, the plaintiff nust be
able to point “to sone evidence, direct or circunstantial, from
which a factfinder would reasonably either: (1) disbelieve the
enployer’s articulated legitimte reasons; or (2) believe that an
invidious discrimnatory [or retaliatory] reason was nore |ikely
than not a notivating or determ native cause of the enployer’s

action.” Jones, 198 F.3d at 413 (quoting Fuentes v. Perskie, 32

F.3d 759, 764 (3d Cir. 1994) and Sheridan v. E. 1. Dupont de

Nenmours and Co., 100 F.3d 1061, 1067 (3d G r. 1996) (en banc).

As the Third Grcuit points out, “[t]o discredit the
enpl oyer’s proffered reason, . . . the plaintiff cannot sinply
show that the enployer’s decision was wong or mstaken . . . .7
Fuentes, 32 F.3d at 765. On the other hand, the plaintiff need

not produce direct evidence of retaliatory intent. See Shaner,

204 F.3d at 503 (citing Pivirotto v. Innovative Sys., Inc., 191

F.3d 344, 352 n.4 (3d Cir. 1999)). Rather, the plaintiff can

13



satisfy his burden on summary judgnent by producing
circunstantial evidence that denonstrates “such weaknesses,
inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered legitimate reasons for
its action that a reasonable factfinder could rationally find
them unworthy of credence, and hence infer that the enpl oyer did
not act for [the asserted] non-discrimnatory [or non-
retaliatory] reasons.” Fuentes, 32 F.3d at 765 (citations and
internal quotation marks omtted) (enphasis and first alteration
in original).

Here, the plaintiff alleges two incidents of retaliation: 1)
PHA's failure to provide “reasonabl e accommodati on” by
transferring the plaintiff to the radio roomas he had requested,
and 2) PHA's decision to termnate plaintiff’s enploynent on
Decenber 29, 1998.

1. Plaintiff has failed to establish a claimfor
retaliation by failure to acconmpdat e.

The plaintiff's retaliation claimhas no nerit to the
extent that it is based upon PHA's failure to accommbdate his
request for a transfer to the radio room The only evidence
plaintiff puts forth in support of his retaliation claimbased on
PHA's all eged failure to accomodate is: 1) that he, in fact,
requested an accommodation in the formof a transfer to the radio
room and 2) that PHA denied this request. The plaintiff asserts

that PHA's failure to accomobdate was in “retaliation” of his

14



request for a transfer to the radio room and thus, PHA has
unlawful ly retaliated against himin violation of the ADA. The
court does not agree.

In essence, the plaintiff nmakes the circul ar argunent
that PHA denied his request to be transferred to the radi o room
inretaliation for his asking to be transferred to the radio
room Assum ng, wthout deciding, that a request for a
reasonabl e accommodation constitutes protected activity,® and
that defendant’s failure to transfer the plaintiff to the radio
room as requested, constitutes an adverse enpl oynent action,
plaintiff has nonetheless failed to establish a retaliation claim
because he has failed to establish the requisite causal
connection between the protected activity and the adverse
enpl oynent acti on.

Literally, of course, the denial of the transfer foll owed

° PHA, inits reply brief, notes that a nunber of courts
have questioned whet her, based upon the plain | anguage of the
ADA, an enpl oyee’s request for a reasonabl e accommobdati on
constitutes protected activity under the ADA. See Soil eau v.
Quilford of Maine, Inc., 105 F.3d 12, 16 (1st Cr. 1997); Nerosa,
et al. v. Storecast Merchandising Corp., 2002 W. 1998181 at *7 n.
11 (E.D. Pa. August 28, 2002); WIllians v. Eastside Lunber Yard,
190 F. Supp. 2d 1104, 1120 (S.D. I11l. 2001). Many courts,
however, have inferred or assuned that such action is protected.
See Nerosa, 2002 W. 1998181 at *7 n.11. Defendant urges the
court to hold that a request for a reasonabl e accomobdati on does
not constitute protected activity under the ADA. Assum ng
arguendo that a request for a reasonabl e accommodati on does, in
fact, constitute protected activity, nonetheless, the court finds
that plaintiff has failed to establish a claimof retaliation.
Thus, the court need not, and will not, decide this issue.

15



the request made by plaintiff. This avernent proves no nore than
ni ght follows day or that Tuesday foll ows Mnday. The “causal
connection” sought, and as to which plaintiff offers nothing in
support, is not that the adverse enpl oynent action nerely
followed the protected activity in the chronol ogi cal sense.

Rat her, what nmust be shown is that retaliatory aninmus on the part
of the enployer, which resulted fromplaintiff’s engaging in
protected activity, was a substantial factor in notivating the

adverse enpl oynment decision.® See Shaner, 204 F.3d at 501

Krouse, 126 F.3d at 501; San Filippo v. Bongiovanni, et al., 30

F.3d 424, 430 (3d GCr. 1994).
Accordi ngly, defendant’s notion for summary judgnent
wll be granted as to plaintiff’s claimof retaliation to the

extent that it is based upon the defendant’s denial of the

 plaintiff’s claim to the extent that it is based upon

t he defendant’ s denial of his request for a reasonable
accommodation, is stated as a retaliation claimin form but is,
in substance, a claimof failure to acconmpdate. See Lucas v.
WW Gainger, Inc., 257 F.3d 1249, 1261 (11th Gr. 2001) (noting
plaintiff’s attenpt to “reclothe” failure to acconmodate cl aim as
a claimof retaliation); Stewart v. Happy Herman's Cheshire
Bridge, Inc., 117 F.3d 1278, 1288 (11th Cir. 1997) (“[T]he acts
[the plaintiff] describes relate directly to her ‘reasonable
acconmodation’ claim not her retaliation claim and accordingly
provi de no basis for denying summary judgnent on this issue.”);
Parker v. Noble Roman’s, Inc., 1997 W. 839138 at *8 (S.D. Ind.
Dec. 10, 1997) (“[a]n exami nation of [plaintiff’s] allegations,
however, |eads us to conclude that while such allegations may
reflect a refusal to accommodate [plaintiff’s] disability, they
do not amobunt to retaliation”). Thus, the court wll address
this claimin its proper context, as a claimof failure to
acconmodat e, bel ow.

16



plaintiff’s transfer request.

2. Plaintiff has failed to establish a claimfor
retaliation by termnation.

The plaintiff also fails to establish a claim of
retaliatory termnation. Termi nation, of course, is the
par adi gmatic form of adverse enploynment action. Even assum ng
that the plaintiff’s request to be transferred to the radio room
constitutes protected activity, and that the plaintiff has
established the requisite causal connection between his request
and his subsequent termination,! plaintiff’s retaliatory
termnation claimstill has no nerit.

According to the PHA, it terminated the plaintiff’'s
enpl oynment because the plaintiff had exhausted all avail abl e
| eave tinme to which he was entitled and failed to request a | eave
of absence or otherw se contact PHA in response to Car
Marinelli’s Decenber 3, 1998 letter.! PHA states that the

plaintiff had the opportunity to maintain his enploynment by

% 1t should be noted, once again, that the court wll not
deci de whether plaintiff’s request constitutes protected
activity; nor is the court concluding that plaintiff has
establi shed the necessary causal connection. The court is nerely
assum ng, for the sake of judicial econony, that these el enents
have been established. In fact, it appears to the court that,
under virtually the sanme analysis used to conclude that the
plaintiff has failed to establish that the defendant’s
articul ated reasons are pretextual, plaintiff has failed to
establish the requisite causal connection.

2 The Decenber 3, 1998 letter stated that if plaintiff did
not request a | eave of absence by Decenber 18, 1998, PHA woul d
termnate the plaintiff’'s enploynent.
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sinply contacting M. Marinelli (whose tel ephone nunber was
included in the Decenber 3, 1998 letter) and requesting a | eave
of absence. This, the plaintiff admts he failed to do. Thus,
on Decenber 29, 1998, in accordance with the PHA personnel policy
regarding | eave, the plaintiff’s enploynent with PHA was
termnated. This explanation satisfies PHA's burden of producing
a legitimte non-retaliatory reason for the adverse enpl oynent
action.

In turn, the plaintiff presents very little in the way of
evi dence that may denonstrate “weaknesses, inplausibilities,
i nconsi stenci es, incoherencies, or contradictions in the
enpl oyer’s proffered legitimate reasons for its action.”
Fuentes, 32 F.3d at 765. Specifically, the plaintiff points to
two instances that allegedly denonstrate that the defendants
proffered reasons for termnating the plaintiff are pretextual.

First, the plaintiff cites an answer given by the

defendant in responding to an interrogatory in this litigation,
whi ch stated that the defendant was w thout sufficient know edge
to enable it to admt or deny whether or not a certain nenorandum
was ever witten. According to the plaintiff, on Septenber 22,
1998, an interoffice nmenorandumwas witten which stated that the
plaintiff had until Septenber 28, 1998 to request a nedical |eave
of absence or he would be fired. On Septenber 28, plaintiff

responded in witing to the menorandum in question. The

18



def endant has since admtted that these witings exist.
Nonet hel ess, the defendant has never suggested that the Septenber
22, 1998 nenorandum had anything to do with plaintiff’s
termnation. In fact, the plaintiff was not termnated for any
reason connected to the Septenber 22, 1998 nenorandum because he,
in fact, responded to it. The only reason presented by the
defendant for termnating the plaintiff was his failure to
respond to the Decenber 3, 1998 letter from M. Marinelli, which
the plaintiff admts he failed to do. Not only does the evidence
offered by plaintiff fail to denonstrate “weaknesses,
inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered legitimate reasons for

its action,” Fuentes, 32 F.3d at 765, it is irrelevant to the
issue. |If anything, this evidence serves to buttress the
defendant’s proffered legitimate reason, in that it shows that
adverse enpl oynent action was taken only when plaintiff failed to
respond to letters instructing himto request additional |eave.
Secondly, the plaintiff points to another nenorandum
which states that “if the plaintiff does not apply for a nedica
| eave of absence by Novenber 30, 1998, it is the position of this
departnent that human resources termnate [the plaintiff]
according to PHA personnel policy regardi ng nmedical |eave.”

Presumably the plaintiff presents this as evidence that the

decision to termnate the plaintiff was nade even before the
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Decenber 3, 1998 letter was witten. The court disagrees. To
the contrary, viewed in the light nost favorable to the
plaintiff, the only logical inference that may be drawn fromthe
menorandumis that PHA was restating its directive that unl ess
plaintiff nmake a witten request for an additional |eave of
absence or otherw se contact PHA regarding the sane, he woul d be
termnated. According to the plain ternms of the nmenorandum it
is clear that had plaintiff requested additional |eave, he would
not have been term nated.

The only other evidence that appears in the pleadings
and may be pertinent to this issue consists of: 1) plaintiff’s
recei pt of and response to a nenorandumwitten on July 29, 1998,
which stated that plaintiff would exhaust all of his sick |eave
and annual | eave benefits by August 20, 1998, and that failure to
request an extended | eave of absence would result in term nation;
2) plaintiff’s October 13, 1998 request to be transferred to the
radi o room which, for the purpose of this case, has been assuned
by the court to constitute protected activity, coupled with the
fact that plaintiff was, indeed, term nated on Decenber 29, 1998.

First of all, the fact that the plaintiff previously
received a witing simlar to the Decenber 3, 1998 letter from
M. Marinelli, and that after responding to the witing, he was
not term nated, supports the defendant’s proffered reason for

termnation. There is sinply no evidence fromwhich a reasonabl e
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jury could conclude that had plaintiff responded to the Decenber
3, 1998 letter as he did to the previous requests by PHA that he
request additional |eaves of absence , he woul d have been
t erm nat ed nonet hel ess.

Secondly, the “nere fact that adverse enploynent action
occurs after [the enpl oyee has engaged in protected activity]
W ll ordinarily be insufficient to satisfy the plaintiff’s

burden.” Robinson v. Gty of Pittsburgh, 120 F.3d 1286, 1302 (3d

Cir. 1997). The Third Circuit has recogni zed that “our cases
are seemngly split on the question of whether the timng of the
allegedly retaliatory action can, by itself, ever, support a
finding of causation.” Krouse, 126 F.3d at 503 (i nternal

quotations omtted) (enphasis in original); conpare Wodson, 109

F.3d at 920 (stating in dicta that “tenporal proximty between
the protected activity and the termnation is sufficient to

establish a causal link”) with Delli Santi v. CNA Ins. Cos., 88

F.3d 192, 199 n.10 (3d GCr. 1996) (“timng alone will not suffice
to prove retaliatory notive”). However, “[e]ven if timng al one
coul d ever be sufficient to establish [retaliatory notive], the
timng of the alleged retaliatory action nust be ‘unusually

suggestive’ of retaliatory notive before the causal link will be

B Although, in making this statement, the court in Robinson
was addressing the issue of whether there existed a causal
connection between the adverse enploynent action and plaintiff’s
protected activity, Robinson, 120 F.3d at 1302, the reasoni ng of
the Third Grcuit is equally applicable here.
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inferred.” Krouse, 126 F.3d at 503 (quoting Robinson, 120 F. 3d

at 1302); see, e.q., Jalil v. Advel Corp., 873 F.2d 701, 708 (3d

Cr. 1989) (causal |ink established where discharge foll owed
rapidly, only two days later, after enployer becane aware that
enpl oyee engaged in protected activity).

In the case at bar, the protected activity (i.e., the
request for a transfer to the radio roonm) occurred on QOctober 21,
1998. The adverse enploynent action (i.e., plaintiff’s
term nation) occurred on Decenber 29, 1998. Under the
circunstances of this case, and given the intervening events,
including plaintiff’s failure to request additional |eaves of
absence after his previous | eave had expired, no reasonable jury
coul d conclude that the two events shared a causal Iink.

Finally, the plaintiff produces no evidence that his
termnation was not in accordance wth PHA s personnel policy
regardi ng nedi cal leave, or that simlarly situated enpl oyees who
had not requested a transfer were not term nated despite failing
to request additional |eave after PHA ordered themto do so. See
Pivirotto, 191 F.3d at 354; Krouse, 126 F.3d at 503.

Therefore, the court finds that the plaintiff has
failed to produce “sufficient evidence fromwhich a jury could
conclude that the purported reasons for defendant’s adverse
enpl oyment actions were in actuality a pretext” for retaliatory

ani mus, Jones, 198 F.3d at 412, and that therefore, defendant is
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entitled to judgenent as a matter of |law.  Accordingly,
defendant’s notion for sunmary judgnent will be granted as to
plaintiff’s retaliatory term nation claim

C. Plaintiff has Failed to Establish a C aimof D sparate
Treat ment under the ADA

1. Plaintiff has failed to establish a failure to
accommpdat e cl ai m under t he ADA.

Under the ADA, enployers are prohibited fromdiscrimnating
"against a qualified individual with a disability because of the
disability of such individual in regard to job application
procedures, the hiring, advancenent, or discharge of enpl oyees,
enpl oyee conpensation, job training, and other terns, conditions,
and privileges of enploynent.” 42 U . S.C. § 12112(a). A
"qualified individual with a disability"” is defined by the ADA as
a person "with a disability who, with or without reasonable
accommodati on, can performthe essential functions of the
enpl oynent position that such individual holds or desires." 42

US C 8§ 12111(8); Taylor v. Phoenixville Sch. Dist., 184 F.3d

296, 306 (3d Cir. 1999).

Accordingly, in order for a plaintiff to establish a prinma
facie case of discrimnation under the ADA, he nust show that: 1)
he is “disabled” within the neaning of the ADA; 2) he is
otherwi se qualified for the job; and 3) “he has suffered an
adverse enpl oynent decision as a result of discrimnation." See

Shaner, 204 F.3d at 500 (citing Gaul v. Lucent Techs., Inc., 134
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F.3d 576, 580 (3d Cir. 1998).

D scrim nation under the ADA, however, “enconpasses not
only adverse actions notivated by prejudice and fear of
disabilities, but also includes failing to nake reasonabl e
accommodations for a plaintiff's disabilities.” Taylor, 184 F.3d
at 306. Thus, under the ADA, an enpl oyer unlawfully
discrimnates against a qualified individual wwth a disability
when the enployer fails to provide “reasonabl e accommodati ons”
for the disability, unless doing so would inpose undue hardship
on the enployer. 42 U S.C § 12112(b)(5)(A); 29 CF.R 8
1630.9(a); Taylor, 184 F.3d at 306.

A "disability" is defined by the ADA as: 1) a physi cal
or nmental inpairnent that substantially Iimts one or nore of the
major life activities of an individual; 2) a record of such
i npai rment; or 3) being regarded as having such an inpairnent. 42
US C 8§ 12102(2); Taylor, 184 F.3d at 305-06. The regul ations
define “mgjor life activities” as “those basic activities that
t he average person in the general population can performwth
little of no difficulty,” including caring for oneself,
perform ng manual tasks, wal king, seeing, hearing, speaking,
breat hing, learning and working. See 29 C.F.R 81630.2(1).

Plaintiff contends that his nental inpairnent
(depression) substantially limted the major life activities of

enpl oyment and interaction with famly, friends and co-workers.
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The defendant does not contend that plaintiff did not suffer from
a nmental inpairnment, nor does the defendant contend that
enpl oynent and social interaction do not constitute major life
activities. The defendant argues instead, that: 1) the
plaintiff’s depression did not act to substantially limt either
of these major life activities; 2) the plaintiff did not have a
record showi ng that his depression substantially limted a major
life activity; and 3) the defendant did not regard plaintiff’s
depression as substantially limting his ability to work or
socially interact wth others.

a. Plaintiff does not have a disability under the

ADA, to the extent that such disability is

based upon plaintiff’s inability to interact
with others.

Wth regard to plaintiff’s ability to socially interact
with others, it is clear that plaintiff’s depression did not
substantially limt this mgjor life activity. Circuit courts
t hat have addressed whether social interaction constitutes a
major life activity have arrived at conflicting results. Conpare

Soileau v. Guilford of Maine, Inc., 105 F.3d 12, 15 (1st Gr.

1997) (holding that “the ability to get along with others” is not

amjor life activity); with MAlindin v. County of San Di ego,

192 F. 3d 1226, 1234 (9th G r. 1999) (holding that “[Db]ecause
interacting with others is an essential, regular function, |ike
wal ki ng and breathing, it easily falls within the definition of

‘major life activity'”). The Third Grcuit has not spoken on the
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i ssue. See Cohen v. Twp. of Cheltenham 174 F. Supp. 2d 307, 330

(E.D. Pa. 2001).

Even if the ability to interact wwth others constitutes
a mjor life activity, it is clear that “nere trouble getting
along with co-workers is not sufficient to show a substanti al
[imtation.” MAlindin, 192 F. 3d at 1235. Plaintiff’s burden is
to show an inability to interact with people in general, rather
than a nere inability to get along with specific individuals.

See Steele v. Thoikol Corp., 241 F.3d 1248, 1254-55 (10th Cr.

2001).

Thus, assum ng w t hout deciding that social interaction
is amjor life activity, plaintiff’s claimof disability fails.
In this case, the evidence shows that plaintiff only had problens
interacting with Captain Geiger and sone ot her individuals at
PHA. In fact, plaintiff, hinself, has admtted that follow ng
his confrontation with Captain Geiger: 1) he continued to coach
his son’s little | eague team attended two ganes a week, and was
able to interact with the children and parents, as necessary, in
his role as coach; 2) he continued to stay active in the
comunity; 3) he was able to interact with others to the extent
necessary to performjobs for which he had applied after the
confrontation; 4) he was able to interact with others to the
extent necessary to work in the PHA radio room and 5) he could

have continued his enploynent at PHA if PHA had gotten rid of

26



Captain Ceiger and others who had “di srespected hinf over the
years. Thus, plaintiff, through his own adm ssions supplies al

t he evi dence necessary, and no evidence to the contrary, to
enable the court to conclude that plaintiff’s inability to get
along with others was [imted to only certain individuals.
Moreover, plaintiff provides no evidence that he was regarded as,
or had a record of, suffering froma nental or physica

i npai rment that substantially Iimted his ability to interact

wi th others.

Accordingly, plaintiff’s notion for partial summary
judgnent will be denied and defendant’s notion for summary
judgnment will be granted, as to the issue of plaintiff’s claimof
disability, to the extent that it is based upon his inability to
interact with others.

b. Plaintiff does not have a disability under the

ADA, to the extent that such disability is
based upon the mpjor life activity of working.

i. Plaintiff’s depression does not substantially
l[imt the major life activity of working.

I n determ ning whether an inpairnment “substantially
[imts” a major life activity, the court should consider the
followi ng factors: 1) the nature and severity of the inpairnent;
2) the duration or expected duration of the inpairnment; and 3)
t he permanent or expected long terminpact. 29 CF.R 8§

1630.2(j)(2); see Taylor, 184 F.3d at 307. For an inpairnment to

substantially Iimt a maor life activity, the inpairnment nust be
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“considerable” or “specified to a | arge degree.” See id.
Justice O Connor, witing for the Suprenme Court, has
expl ained the type of evidence needed to establish a substanti al

limtation on the major life activity of working. See Sutton v.

United Air Lines, 527 U S. 471, 491-92 (1999). As expl ai ned by
Justice O Connor, “[w]lhen the major life activity under
consideration is that of working, the statutory phrase
‘substantially limts’ requires, at a mninmum that plaintiffs
all ege they are unable to work in a broad class of jobs.” [d. at
491.

To be substantially limted in the major life

activity of working, then, one nmust be precluded

fromnore than one type of job, a specialized

job, or a particular job of choice. |If jobs

utilizing an individual’s skills (but perhaps

not his or her unique talents)are avail able, one

is not precluded froma substantial class of

jobs. Simlarly, if a host of different types

of jobs are available, one is not precluded from

a broad range of jobs.
Id. at 492. Thus, in order for a plaintiff to establish that he
or she is disabled, as defined by the ADA, based upon having a
mental or physical inpairnent that substantially [imts the major
life activity of working, he or she nust provide evidence that he
is unable to performa broad range of jobs. See id. The
plaintiff has failed to nmeet this burden.

The plaintiff asserts, and the court agrees, that, as a
result of his depression, the plaintiff was tenporarily

prohibited fromcarrying a firearm Thus, plaintiff’s depression
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served to tenporarily limt his enploynent opportunities to jobs
which did not require himto do so. Although both parties seem
to agree that this prohibition was tenporary, they are in
di sagreenent regarding its actual duration. Defendant clains
that the prohibition covered a period of only three nonths.
Plaintiff, on the other hand, while apparently admtting that the
prohi bition was tenporary, asserts that the actual termof the
prohi bition was indefinite. Excluding this disagreenent as to
the actual termof plaintiff’s prohibition, there is no nateri al
di spute anongst the parties as to the enploynent [imtations that
result fromplaintiff’s depression. Mreover, the plaintiff
provi des no evidence of his being subject to any additional
limtations with regard to the major life activity of working.
Viewed in the |ight nost favorable to the plaintiff,
the evidence presented by the parties supports a finding that
plaintiff’s depression served, at nost, to tenporarily limt the
j obs that were available to the plaintiff to those jobs that do
not require himto carry a firearm Plaintiff argues that in
light of his limted education, this enploynent [imtation
substantially limts the enpl oynent opportunities that are
available to him Aside fromthis conclusory assertion,
plaintiff has failed to provide any evidence that his depression
precludes himfromobtaining “a broad range of jobs.” See

Sutton, 527 U. S. at 492. |In fact, plaintiff at his deposition,
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admtted that he “could have perforned [the] duties” of a bus
driver, chauffeur, and tow truck operator and that he could have
wor ked for SEPTA, Budget Rent-a-Car and Avis Rent-a-car, as well
as in the radio roomat the PHA. Accordingly, the court finds
that “a host of different types of jobs are available” to

plaintiff, and thus, he is “not precluded froma broad range of

jobs.” See id.; see also Tice v. Centre Area Transp. Auth., 247

F.3d 506, 512-13 (3d. Gr. 2001) (holding that plaintiff, who was
unabl e to drive a bus because of a back injury, was not

“di sabl ed” under the ADA); Knoll v. Southeastern Pa. Transp.,

2002 W. 31045145 at *9 (E.D. Pa. Septenber 11, 2002) (holding
that plaintiff, who could not be a traffic officer because of

poor vision, was not “disabled” under the ADA); Volitis v. Merck

& Co., Inc., 129 F. Supp. 2d 765, 772 (E.D. Pa. 2001) (holding

that plaintiff, who could not walk for nore than two hours, stand
for nore than three hours, sit for nore than six hours and |ift

over 50 pounds, was not “di sabl ed” under the ADA); Popko v. Pa.

State Univ., 84 F. Supp. 2d 589, 594 (M D. Pa. 2000) (holding

that plaintiff, who suffered fromidiopathic epilepsy, was not
“di sabl ed” under the ADA). Thus, under Sutton, the court hol ds
that plaintiff has failed to establish that his depression

substantially limted the major life activity of working.
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iit. PHA did not regard plaintiff as having, nor
did plaintiff have a record of having, a
ment al or physical inpairnment that
substantially limted the major life activity
of working.

In order for an individual to prove that he is
“regarded as” disabled, and therefore “di sabled” within the
meani ng of the ADA, he nust show that either:

(1) a covered entity m stakenly believes that

[ he] has a physical [or nmental] inpairnment that
substantially limts one or nore major life
activities, or (2) a covered entity m stakenly
believes that an actual, nonlimting inpairnent
substantially limts one or nore major life
activities. In both cases, it is necessary that
a covered entity entertain m sperceptions about
the individual — it nust believe either that one
has a substantially limting inpairnment that one
does not have or that one has a substantially
[imting inpairnment when, in fact, the inpairnent
is not so limting.

4 A nunber of courts have held that an enpl oyer need only

acconmodat e actual disabilities. As such, it is the position of
those courts that a plaintiff cannot base a failure to
acconmodat e cl ai m on bei ng regarded as having, or having a record
of, an inpairnent that substantially Iimts a major life
activity. See Weber v. Strippit, Inc., 186 F.3d 907, 916-17 (8th
Cr. 1999), cert. denied, 528 U. S. 1078 (2000); Wrknman v.
Frito-lLay, Inc., 165 F.3d 460, 467 (6th Cr. 1999); Newberry v.

E. Tex. State Univ., 161 F.3d 276, 280 (5th G r. 1998). But see
Katz v. City Metal Co., 87 F.3d 26 (1st G r. 1996) (holding that
"regarded as" enployees are entitled to reasonable
accommodations). Although the Third G rcuit has indicated, in
dicta, that |l ogic supports the conclusion that only actual

di sabilities nust be accommodated, it has explicitly declined to
decide the issue. See Buskirk v. Apollo Metals, 2002 W. 31102694
at *12 n.2 (3d Gr. Septenber 20, 2002). It is unnecessary that
this question be addressed here, however, because, in the case at
bar, the court concludes that, as a matter of law, plaintiff is
nei ther regarded as, nor has a record of, having an inpairnent
that substantially limts a major life activity.
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Sutton, 527 U S. at 489. The Third Crcuit has pointed out that
the definition of “substantially limted” remains the sane for a
“regarded as” disabled plaintiff. See Tice, 247 F.3d at 514.
Thus, to establish a disability under the ADA, based on being
regarded as disabled, the plaintiff nust show that PHA believed
that, as a result of plaintiff’'s depression, the plaintiff was
“precluded froma broad range of jobs.” Sutton, 527 U S. at 489,
492.

The only evidence presented by plaintiff to show that PHA s
conception of plaintiff’s inpairnent was nore limting than
plaintiff’s actual inpairnment consists of PHA' s refusal to all ow

the plaintiff to work in the radio room?* PHA defended this

B Plaintiff makes nuch of the opinion of Dr. Finley that
plaintiff should only be precluded fromjobs which would require
himto carry a gun. Reliance on Dr. Finley's opinion is
m sgui ded.

First of all, for the reasons stated above, plaintiff’s
actual disability only Iimts the plaintiff fromworking in a job
which requires himto carry a gun. Mreover, plaintiff has a
record of no greater disability. Thus, plaintiff’s nmental
i npai rment does not qualify as a disability as defined by the ADA
because, under Sutton, plaintiff is not “precluded froma broad
class of jobs,” and is therefore not “substantially limted” in
the mpjor life activity of working.

PHA's refusal to transfer plaintiff to the radi o room does,
however, affect the analysis of whether plaintiff qualifies as
di sabl ed under the ADA because PHA “regards” him as being
di sabl ed, but it does not affect the conclusion. PHA s refusal
to transfer plaintiff to the radio room is evidence that PHA
“regarded” plaintiff as having a disability that was nore
[imting than his actual disability. Plaintiff’s actual
disability only limts plaintiff frombeing enployed in a
capacity in which he would be required to carry a firearm \ile

32



PHA's refusal to transfer plaintiff to the radio room and its
proffered reason for its refusal, serves as evidence that PHA
“regarded” plaintiff as having a disability that not only

precl uded himfrom being enployed in a capacity in which he was
required to carry a gun, but also precluded himfrom being
enployed in a capacity in which he had access to guns or woul d
wor k around others who carried guns. Thus, PHA's perception of
plaintiff’s disability was clearly nore [imting than his actual
disability or record of disability.

Nonet hel ess, even PHA's nore Iimting perception of
plaintiff’s disability does not rise to the |level of a
“disability” as defined under the ADA and Sutton. This is so
because, even if plaintiff's disability was as limting as PHA
apparently perceived it to be, it would still not preclude
plaintiff froma “broad range of jobs” under Sutton, and woul d
therefore not “substantially limt” the major life activity of
wor ki ng.

Secondly, PHA's refusal to transfer plaintiff to the radio
room has no effect on the analysis of plaintiff’s claimthat PHA
denied plaintiff’s request to be transferred to the radio roomin
retaliation for his request to be transferred. As discussed in
Part I1l. B. 1. of the opinion, plaintiff's retaliation claim to
the extent that it is based upon PHA s refusal to accomobdate his
request is not a claimof retaliation, but a failure to
accommodate claim and thus, nust fail for the reasons stated
above (plaintiff is not “disabled” under the ADA).

Finally, as addressed above, if the court assunes that a
request for a reasonabl e accommbdati on constitutes protected
activity, plaintiff may be able to state a prinma facie case of
retaliatory termnation. Plaintiff has not produced enough
evi dence, however, to rebut PHA's proffered legitimte reasons
for termnating plaintiff. PHA' s refusal to transfer plaintiff
to the radio room where he would not be required to carry a gun,
despite Dr. Finley's conclusion that M. WIlians should only be
prohi bited fromjobs for which he would be required to do so,
coul d be viewed as evidence of “weaknesses, inplausibilities,

i nconsi stenci es, incoherencies, or contradictions” in the PHA s
proffered legitimte reasons for termnating plaintiff’s

enpl oynment. This evidence, however, when viewed in conbination
with the facts that PHA thrice instructed plaintiff to request
addi tional |eaves of absence, in accordance with PHA personnel
policy, and he was fired only after ignoring PHA's third request,
is insufficient for a reasonable jury to conclude that PHA s
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deci si on upon safety concerns. Once again, the court wll view
this evidence in the |ight nost favorable to the plaintiff.

PHA s unwillingness to allowthe plaintiff to work in a
position where he woul d have access to firearns, at nost,
denonstrates that PHA regarded the plaintiff as having an
i npai rment that precluded himfromcarrying a firearm having
access to a firearm or being in close proximty to other
i ndividuals who carry firearns. Under Sutton, such a limtation
does not substantially limt the major life activity of working
because it does not preclude plaintiff fromenploynent in a
“broad class of jobs,” 1d., but rather it limts plaintiff’s
ability to work only in the PHA radio roomor a job that requires
plaintiff to carry a firearm have access to a firearm or be in
close proximty to other individuals who carry firearns.

Under the circunstances, the court concludes, as a
matter of law that plaintiff was not disabled nor regarded as
di sabl ed by PHA, and that he does not have a record of a

disability.® Therefore, the court will deny plaintiff’s notion

proffered reasons were pretextual.

* Wiile the plaintiff has, indeed, produced evidence of
having a record of a nental inpairnent, the plaintiff has failed
to provide any evidence of having a record of a disability the
would raise plaintiff’s limtations to a | evel that woul d
substantially limt the major life activity of working. The
plaintiff’s record of nental inpairnment states only that
plaintiff suffers from depression, but provides no evidence that
plaintiff’s depression substantially limts any major life
activity under Sutton.
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for partial summary judgnent, as to plaintiff's failure to
accommodate claim and grant defendant’s notion for sunmary
judgnent as to the sane.
2. Plaintiff has failed to establish a claimof
di sparate treatnment under the ADA, to the

extent that it is based upon discrimnatory
termnation.

The above analysis regarding plaintiff's failure to
establish that he is disabled as defined by the ADA is equally
applicable to this claim Accordingly, the court finds that
plaintiff has failed to establish a claimof disparate treatnent
under the ADA, to the extent that it is based upon discrimnatory
term nation, because plaintiff does not qualify as disabled under
t he ADA.

Moreover, even if the plaintiff had establish
di sability under the ADA, his claimof discrimnatory term nation

woul d fail nonetheless. The McDonnell Douglas burden shifting

framewor k, as descri bed above, also applies to disparate

treatnent clains under the ADA. See Shaner, 204 F.3d at 500.

Thus, once the plaintiff has established a prima facie case of
di sparate treatnent based upon discrimnatory term nation, the
burden shifts to the defendant to articulate any legitimate
reason for termnating the plaintiff. See id. Once the

def endant has satisfied the burden of production, the burden
shifts to the plaintiff to provide sufficient evidence to

persuade the factfinder that the defendant’s proffered reason is
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a pretext for discrimnation. See id. at 500-01; Jones, 198 F. 3d
at 412; Krouse, 126 F.3d at 501; Wodson, 109 F.3d at 931-35;
Sheridan, 100 F.3d at 1067, Fuentes, 32 F.3d at 764.

The court’s analysis in Part Il1l. B. 2. of this
menor andum regarding plaintiff’s claimof retaliation by
termnation, is applicable here as well. Likew se, the court
finds that the plaintiff has failed to provide sufficient
evi dence that would denonstrate “such weaknesses,
inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered legitimate reasons for

its action,” Fuentes, 32 F.3d at 765, that a reasonable jury
could rationally “conclude that the purported reasons for
def endant’ s adverse enpl oynent actions were in actuality a
pretext for [discrimnation].” Jones, 198 F.3d at 412-13

(quoting St. Mary's, 509 U S. at 515). Therefore, even assum ng

that plaintiff is able to establish a prinma facie case of
discrimnatory term nation under the ADA, plaintiff'’s claimfails

under the third prong of the McDonnell Dougl ass paradi gm

Accordi ngly, defendant’s notion for summary judgnent will be

granted as to plaintiff’s claimof discrimnatory term nation.

V. CONCLUSI ON
Based on the foregoing analysis, the court concludes

that the plaintiff has failed to establish a claimof retaliation
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and disability discrimnation under the ADA and PHRA
Accordingly, defendant’s notion for summary judgnent (doc. no.
41) is granted, and plaintiff’s notion for partial sunmary

j udgnent (doc. no. 48) is denied.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD R W LLIAMS, ET AL., : CViL ACTI ON
: NO. 00-1709
Plaintiff,
V.

PHI LADELPHI A HOUSI NG
AUTHORI TY,

Def endant .

JUDGVENT

AND NOW on this __ day of Cctober, 2002, upon

consideration of the order of the court dated

judgnent is entered in favor of the defendant and agai nst the

plaintiff.

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENO

38



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD R W LLIAMS, ET AL., : CViL ACTI ON
: NO. 00-1709
Plaintiff,
V.

PHI LADELPHI A HOUSI NG
AUTHORI TY,

Def endant .

ORDER

AND NOW on this __ day of Cctober, 2002, upon
consi deration of defendant’s notion for summary judgnent (doc.
no. 41) and plaintiff’s cross-notion for partial summary judgnent
(doc. no. 48), and all replies and responses thereto, it is
hereby ORDERED t hat defendant’s notion for sunmary judgnent (doc.
no. 41) is GRANTED. It is further ORDERED that plaintiff’s

cross-notion for sunmmary judgnent is DEN ED

AND I'T | S SO ORDERED

EDUARDO C. ROBRENO J
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