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Plaintiff Rosetta Sherrod worked as a cashier and then
as a ticket seller until she was termnated in 1998. On March
18, 1999, she filed an application for Social Security Disability
| nsurance Benefits, which was denied both initially and on
reconsideration, and tinely requested a hearing before an agency
Adm ni strative Law Judge (ALJ).

After a hearing on Septenber 19, 2000, the ALJ denied
Sherrod disability insurance benefits, determ ning that she was
not di sabl ed under the Social Security Act, 42 U S.C. § 423(d).
The ALJ found Sherrod suffered from physical and nental
inmpairments that individually or in conbination were severe,
namel y, degenerative changes of the knee, obesity, |unbar
degenerati ve di sc disease, and short-term nenory |oss. The ALJ
al so found inpairnents that were non-severe, nanely,
hypertension, mld heart inpairnent, chest pain, asthma, and |eft

heel inpairnent. Tr. at 28; see also id. at 23. The ALJ

determ ned that Sherrod was not disabled under the Act because
she had the residual functional capacity to resune her past work

as a ticket agent.



On August 17, 2001, the Appellate Council denied
Sherrod' s request for review, making the ALJ's decision the final
deci sion of the Comm ssioner. Sherrod tinely filed this action
for review of the Conm ssioner's decision.

Before us are the parties' cross-notions for summary
judgnent. Pursuant to 28 U.S.C. 8 636(b)(1)(B) and Local Rule
72.1, we referred the cross notions to Chief Mgistrate Judge
Melinson for a Report and Recommendati on. By Report and
Recommendation filed July 31, 2002, Chief Judge Melinson
reconmended that we affirmthe decision of the ALJ and enter
summary judgnent for the Conm ssioner. Sherrod has filed tinely
obj ections contending that (1) the ALJ accorded insufficient
wei ght to the nedical opinion of Sherrod' s treating physician;
and (2) the ALJ failed to consider the work |imtations posed by
all of Sherrod's physical and nental inpairnments. W consider
the objected to portions of the nmagistrate's Report and

Recommendati on de novo. 28 U S.C. 8§ 636(b).

Anal ysi s

W review the factual findings of the Comm ssioner
under a substantial evidence standard. Substantial evidence is
"such rel evant evidence as a reasonable m nd m ght accept as

adequate.” Fargnoli v. Mssanari, 247 F.3d 34, 38 (3d Cir.

2001). If supported by substantial evidence, factual findings of
t he Commi ssioner are conclusive. 42 U S.C. 8§ 405(g); Fargnoli,
247 F.3d at 38.



In exercising review, the Court nust assess whether the
ALJ consi dered, wei ghed, and eval uated the evidence thoroughly
and in accordance with the applicable regulations and case | aw.
"This Court has | ong been concerned with ALJ opinions that fai
properly to consider, discuss and wei gh rel evant nedi cal
evidence." Fargnoli, 247 F.3d at 42. "This Court has repeatedly
enphasi zed that the special nature of proceedings for disability
benefits dictates care on the part of the agency in devel opi ng an
adm ni strative record and in explicitly weighing all evidence."

Donbr owol sky v. Califano, 606 F.2d 403, 406-07 (3d CGr. 1979).

The nedi cal opinion of a treating physician is entitled
to substantial, and even at tinmes, controlling weight. Fargnol i,
247 F. 3d at 43. Enhanced weight is warranted because the
applicant's treating doctor is "likely to be the nedical
prof essional [] nost able to provide a detailed, |ongitudinal
picture of [her] nedical inpairnment(s) and may bring a uni que
perspective to the nedical evidence that cannot be obtained from
the objective nedical findings alone or fromreports of
i ndi vi dual exam nations, such as consultative exam nations or
brief hospitalizations.” 20 CF.R 8 404.1527(d)(2); Fargnoli,
247 F.3d at 43. \Were the opinion is diagnostically well-
supported and not inconsistent with other substantial evidence of
record, the opinion is conclusive. 20 C.F.R 8 404.1527(d)(2);
Fargnoli. At other tines, the Conmm ssioner may reject the
opi ni on but nust provide an adequate expl anation; the

Conmi ssi oner may di sbelieve or discount the weight of the
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physi cian's opinion "for no reason or for the wong reason."

Morales v. Apfel, 225 F.3d 310, 317-18 (3d G r. 2000); Plumrer v.

Apfel, 186 F.3d 422, 429 (3d Cr. 1999).

To establish that she has a "disability" under the
Soci al Security Act, Sherrod "nust denonstrate that there is sone
medi cal |y determ nabl e basis for an inpairnent that prevents
[ her] from engaging in any substantial gainful activity for a
statutory twelve-nonth period." Fargnoli, 247 F.3d at 38-39
(quotations omtted); see 42 U S.C. § 423(d). The Comm ssi oner
det erm nes whether an individual has a disability using a five-

step process:

The sequence is essentially as follows: (1)
if the claimant is currently engaged in
substanti al gai nful enploynent, she will be
found not disabled; (2) if the claimant does
not suffer froma "severe inpairnment,"” she
wi Il be found not disabled; (3) if a severe

i npai rment neets or equals a |isted
inmpairment in 20 C.F. R Part 404, Subpart P,
Appendi x 1 and has lasted or is expected to

| ast continually for at |east twelve nonths,
then the claimant will be found disabl ed; (4)
if the severe inpairnent does not neet prong
(3), the Conm ssioner considers the
claimant's residual functional capacity
("RFC') to determ ne whether she can perform
wor k she has done in the past despite the
severe inpairnment - if she can, she will be
found not disabled; and (5) if the clai mant
cannot perform her past work, the

Comm ssioner will consider the claimant's
RFC, age, education, and past work experience

YI'n Thomas v. Commir of Social Security, 294 F.3d 569
(3d Gir. 2002), our Court of Appeals nodified step four, so that
a plaintiff meets her burden at step four if she "show s] either
t hat she cannot perform her past relevant work or that the
previous work is not substantial gainful work that exists in the
national econony."” 1d. at 572.
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to determ ne whether she can perform ot her
wor kK which exists in the national econony.
See id. § 404.1520(b)-(f).

Shaudeck v. Conm ssioner, 181 F.3d 429, 431-32 (3d G r. 1999).

The ALJ determ ned at step four that Sherrod was abl e,
despite her physical and nental inpairnents, to return to her
former work. |In her objections, Sherrod maintains that the ALJ
failed properly to weigh the evidence and devel op the
adm ni strative record, and that, as a consequence, the
determ nation of the ALJ at step four is not supported by

substantial evidence. W now turn to Sherrod' s objections.

1. Did the ALJ accord insufficient weight to
t he opinion of Sherrod's treating physician?

Sherrod clains that the ALJ inproperly rejected the
opi nion of her treating physician, Dr. Casselli. Dr. Cassell
wote a letter stating that Sherrod "is in need of disability"
for four reasons -- severe back and |l eg pain, phlebitis, asthma,
and chest pain. Tr. at 306. Dr. Casselli stated in response to
guestions on a "Medical Assessnent of Ability to Do Wrk-Rel at ed
Activities (Physical)" form (hereinafter Medical Assessnent Form
t hat Sherrod's physical inpairnments affected functions such as
sitting, wal king, standing, pushing, pulling, and carrying. Tr.
at 307-09. In contrast, Dr. Rosenfeld, a physician the agency
designated to exam ne the claimnt, found that Sherrod had no

[imtations in standing, walking, pushing, pulling, and carrying,
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and al so found that her lungs were clear and that while norbidly
obese and exhibiting trace bilateral pitting edema, she otherw se

was normal. Tr. at 247-53.

Since Dr. Casselli's nedical opinion was in conflict
with Dr. Rubenfeld' s, and, as we shall see, was not well-
supported by diagnostic nedi cal evidence, the ALJ nay deci de not
to credit Dr. Casselli's opinion -- entitled though it is to
enhanced weight -- if she provides an adequate expl anati on.

Moral es, 225 F.3d at 317; 20 C.F.R § 404.1527(d)(2).

The ALJ assigned the nedi cal assessnents of Dr.
Casselli "little probative weight". Tr. at 27. Plaintiff clainms
that the ALJ rejected the opinion of her treating physician for
an invalid reason. W agree, and in this respect disagree with
t he Report of Chief Judge Melinson. Neverthel ess, because the
ALJ provided other reasons to reject Dr. Casselli's nedica
opi nion, and these reasons are those that "a reasonabl e m nd
m ght accept as adequate", the ALJ's factual finding that the
opinion of the treating physician is entitled to little probative
wei ght is supported by substantial evidence. Therefore, it is

concl usi ve.

The ALJ expl ai ned that because Dr. Casselli allegedly
opined in the Medical Assessnment Formthat Sherrod could only
sit, stand, and wal k for one hour a day, but Sherrod admtted
that she can do these activities for one hour at a tinme, and that

she cooks, cleans, bathes, and takes the bus, the treating
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doctor's assessnent of Sherrod' s physical capabilities was
incredible. Tr. at 26; see also Tr. at 21, 25. According to the
ALJ, the doctor's opinion on the critical issue of Sherrod's
physical limtations flewin the face of established facts --

i ncluding Sherrod's testinony about what activities she was able

to perform Tr. at 26.

While the ALJ's analysis is logical, the ALJ
unreasonably discredited Dr. Casselli's nmedical opinion because
t he Medical Assessment Form of Dr. Casselli does not make cl ear
t hat she believed that the patient could only sit, stand, and
wal k for one hour a day. The Medical Assessnent Form attached
as an appendix to this opinion, is unclear as to whether Dr.
Casselli opined that the patient could sit, stand, or walk for

one hour a day or one hour at a tine.? If it is the latter, the

2 The questions about the duration the patient could
stand/wal k (question 2.c) and the duration the patient could sit,
(question 3.c) actually consist of two questions. See Appendi X.
The doctor is told to answer the amount of tine the patient can
sit/wal k/ stand consecutively and the total anmount of tine that
the patient can performthese functions over an eight-hour day.
In answer to both questions, although they are twofold, Dr.
Casselli provided one answer, "less than 1 hour."”™ The ALJ
assuned that because the answer was scrawl ed close to the word
"Total ?" it was in answer to that question. That reading is
unconvincing. It does not explain why the doctor only answered
one question, and answered the harder question at that (the
guestion that requires adding the intervals that the patient can
sit/stand/ wal k over eight hours), or why the doctor conpleted
every question on the formexcept for these two-part questions

and a residual question. It is likely that Dr. Casselli m sread
questions 2.c¢c and 3.c. To us, it is sheer speculation what Dr.
Cassel li thought the questions neant, and consequently what the

response of "less than 1 hour" signified. Furthernore, the

response is not witten so close to "Total?" to associate it with

that question. |In question 3.c, the response hovers in between
(conti nued...)
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nmedi cal assessnent of the treating physician as to how | ong the
patient could sit, walk, and stand is not at all inconsistent
with the other evidence on record, and not a basis for

di sbelieving the treating physician.

The ALJ had a duty to develop the record. Dunbrowol sky

v. Califano, 606 F.2d 403, 406-07 (3d Gr. 1979). Were a

physi ci an makes a statenment critical to the disability

determ nation that is unclear, the ALJ nmust attenpt to clarify
it. See 20 CF. R 40.1512(e)(1) ("W will seek additional
evidence or clarification fromyour medi cal source when the
report from your nedical source contains a conflict or ambiguity
that nmust be resolved...."). Here, the ALJ did not contact Dr.
Casselli to clarify whether her response on the Medica
Assessnment Form of "less than 1 hour"” neant one hour in a day or
one hour at a time. Absent such clarification, it was an error
for the ALJ to suppose the treating doctor neant one hour a day,
and based upon that, infer that her response was inconsistent
with the weight of the evidence, and that the doctor was not
worthy of belief. The decision of the ALJ to disbelieve Dr.
Cassel li because of the content of her responses on the Medi cal
Assessnment Form when those responses were anbi guous, is not

supported by substantial evidence.

The error is nevertheless not reversible error. The

ALJ gave ot her reasons. These reasons constitute an adequate

?(...continued)

"Total ?" and "Wthout interruption?”
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basis for according Dr. Casselli's nedical opinion |essened

wei ght. For instance, Dr. Casselli provided in her letter that
the patient "gets short of breath easily" and has been to the
energency room "on several occasions" because of asthma. Tr. at
306. In fact, the ALJ found, and the record establishes, that
Sherrod's lungs are clear, her asthma is under control, and she
has not been to the energency roomin two years because of
asthma. Tr. at 24, 26, 51-52, 248, 314, 324. Furthernore, Dr.
Casselli clainmed that Sherrod is "in need of disability" because
of severe back and |eg pain, phlebitis in the left |eg, asthng,
and chest pain; the letter stated next to the indication of chest
pain that Sherrod "sees Dr. Wisman her cardiologist.” Tr. at
306. The ALJ found, however, that two of the purported reasons
for disability were mnor inpairnments that did not significantly
affect Sherrod's physical functioning. The chest pains were non-
cardi ac and, as stated, the asthma was controlled by an inhaler.
Tr. at 21, 23, 26. Additionally, Dr. Casselli stated that
Sherrod had arthritis in the back and arns preventing her from
[ifting objects weighing nore than two or three pounds, Tr. at
307, but there is no diagnostic confirmation of such inpairnents.

Tr. at 24.

Viewi ng the record as a whole, there is adequate
evi dence to support the ALJ's determ nation that Sherrod's
treating physician's opinion was entitled to little probative
wei ght. Therefore, the factual finding is supported by

substanti al evidence and i s concl usi ve.
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2. Did the ALJ fail to consider all of Sherrod's
i mpai rments when determ ning that she could resune
work as a ticket seller?

This objection is the reassertion of an argunent that
Chi ef Magi strate Judge Melinson rejected. Since we agree with

Chi ef Judge Melinson's reasoning, we discuss it only briefly.

After finding at step two that an applicant has severe
i npai rments, an ALJ nust at step four consider the conbination of
all inmpairnments -- severe and non-severe -- on the applicant's
ability to performpast relevant work. 20 C.F.R 8§ 404.1520; 20
CFR 8 416.923 ("[We will consider the conbined effect of all
of your inpairnents without regard to whether any such
inpairment, if considered separately, would be of sufficient
severity."); 20 CF. R 8 416.945(e) ("Wen you have a severe
inmpairment(s)...we will consider the limting effects of all your
i npai rnment (s), even those that are not severe, in determning

your residual functional capacity").

Al t hough the ALJ did not find Sherrod to suffer froma
severe social disorder, she did conclude that Sherrod had
"nmoderate difficulties in maintaining social functioning,"

stating:

[ S] he has noderate difficulties in

mai nt ai ni ng social functioning as she visits
with famly when they cone to transport her
and visits with friends who cone to see her
at times and she attends church once a nonth
and she comuni cates clearly, but, she told
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Dr. Seifer® (Exhibit 3F) that does not
initiate social contacts and has probl ens
getting along with people." [ sic]

Tr. at 23.

The ALJ posed a hypot hetical question to the vocati onal
expert at the hearing to determ ne whether one of Sherrod's age
and experience, with her physical and nental inpairnments, could
performwrk as a cashier or ticket seller. The ALJ specified

the follow ng physical and nental limtations:

[L]ight exertional work which requires no
nore than occasional clinbing of stairs and
ranps but no clinbing | adders, ropes or
scaffol ds...and no nore than occasi onal

bal anci ng and stoopi ng and no kneel i ng,
crouching and crawling. Also the job of --
nmust involve sinple, routine repetitive work
due to her recent and concentration probl ens
[sic]...[and] an option to sit or stand as
needed.

Tr. at 79-81. Based upon the vocational expert's assessnent that
a person with such limtations could indeed work as a ticket
seller, the ALJ denied Sherrod's application for disability at
step four. Sherrod nmaintains that the ALJ erred in failing to
take into account the effect of Sherrod' s determ ned "noderate
difficulties in maintaining social functioning” on her ability to

do past worKk.

The ALJ was reasonable in concluding that Sherrod's

"noderate difficulties in maintaining social functioning" were

® The psychol ogi st the agency designated to exanine
Sherr od.
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not gernmane to whether she could work as a ticket seller. The
record reveals that Sherrod interacts socially with famly and
friends when they cone to visit her, goes to church, takes public
transportation, and conducted herself in a socially appropriate
manner with the agency psychologist, Dr. Seifer. Tr. at 23, 27.
Sherrod has never received psychological treatnent. Tr. at 23.
Sherrod was not dism ssed as ticket seller because of problens
interacting with coworkers or custoners. Tr. at 50-51. Sherrod
has presented no evidence that the job of ticket seller/agent

even entails any neani ngful social contacts.

The ALJ's determ nation that Sherrod coul d perform work
as a ticket agent even with her "noderate difficulties in
mai nt ai ni ng social functioning” is thus supported by substanti al

evi dence.
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APPENDI X



I N THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSETTA J. SHERROD : ClVIL ACTI ON
V.
JO ANNE B. BARNHART : NO. 01-4731
ORDER

AND NOW this 29th day of COctober, 2002, upon
consi deration of the parties' cross notions for sunmary judgnent,
and after careful and independent consideration of the Report and
Recommendation of Chief United States Magi strate Judge Janes R
Melinson and plaintiff's Oobjections thereto, in accordance with

the foregoing Menorandum it is hereby ORDERED t hat:
1. Plaintiff's objections are OVERRULED;

2. The Recommendati on i s ADOPTED;

3. Def endant’'s notion for sunmary judgnent is
GRANTED; and
4. Plaintiff's notion for summary judgnent is DEN ED.
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BY THE COURT:

Stewart Dal zel |, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RCSETTA J. SHERROD :ClIVIL ACTI ON

JO ANNE B. BARNHART : NO. 01-4731

J UDGVENT

AND NOW this 29th day of Cctober, 2002, the Court
having this day (1) adopted the Recomnmendati on of Chief
Magi strate Judge Melinson, (2) granted defendant's notion for
summary judgnent, and (3) denied plaintiff's notion for sunmary

judgnent, in accordance with Shalala v. Schaefer, 509 U S. 292,

113 S. &. 2625 (1993) and Kadelski v. Sullivan, 30 F.3d 399 (3d

Cr. 1994), it is hereby ORDERED that:

1. JUDGVENT |'S ENTERED i n favor of defendant Jo Anne

B. Barnhart and against plaintiff Rosetta J. Sherrod; and

2. The Clerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zel |, J.
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