IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
M CHAEL KOPEC, : CIVIL ACTI ON
Plaintiff, : No. 02- CV- 430

V. :

OFFI CER TYRONE TATE and
TOMSH P OF WH TEMARSH,

Def endant s.

VEMORANDUM AND ORDER

JOYNER, J. Cct ober , 2002
Presently before the Court is the Mdtion for Summary
Judgnent of Defendants, O ficer Tyrone Tate (“Defendant” or
“Oficer Tate”) and Township of Wiitemarsh. In this case,
Plaintiff Mchael Kopec (“Plaintiff”) brought a civil rights
claimand state | aw cl ai ns agai nst Defendant O ficer Tyrone Tate
and a civil rights clai magainst Defendant Township of
Whitemarsh. Plaintiff brings clains agai nst Defendant under 42
U S C 8§ 1983, alleging that his rights were violated pursuant to
the First, Fourth, and Fourteenth Amendnments. Additionally,
Plaintiff brings clainms under state tort law for wllful
m sconduct and intentional infliction of enotional distress.
Plaintiff does not contest Defendants’ notion on Plaintiff’'s
cl ai m agai nst the Township of Witemarsh. For the reasons that

follow, the Court will grant summary judgnent.



BACKGROUND

On February 3, 2000, Plaintiff Mchael Kopec and his
girlfriend Panela Smth (whom Plaintiff |ater married) trespassed
onto a frozen pond, which was surrounded by a fence, located in
Smth s apartnent conplex. |In response to an anonynous phone
call, Defendant Oficer Tate arrived at the scene and directed
Plaintiff and Smith to get off the frozen pond, ending their
playful tinme on the ice. Initially, Oficer Tate did not charge
themw th any violation, but Defendant required their nanes and
addresses in order to file a routine report. Plaintiff refused
to disclose such information, and subsequently as a result,
Defendant O ficer Tate arrested himfor trespassing. Plaintiff
was then handcuffed. Soon thereafter, Plaintiff conplai ned that
the handcuffs were too tight. Plaintiff contends that the
handcuffs caused hi mexcruciating pain and he requested several
times that they be | oosened. Meanwhile, Defendant O ficer Tate
was interviewing Smth nearby. After Plaintiff fell to his knees
in pain, Defendant cane over to Plaintiff and readjusted
Plaintiff’s handcuffs. Plaintiff was arrested, taken to the
police station, and charged with a citation for disorderly
conduct. Plaintiff alleges injuries caused by this incident.
Def endants now nove for summary judgment, clainmng that there are
no genui ne issues of material fact and that they are entitled to

judgnment as a matter of | aw because they are i mmune fromsuit.



DI SCUSSI ON

Legal Standard

In deciding a notion for summary judgnent under Fed. R Cv.
P. 56 (c), a court nust determ ne “whether there is a genuine
issue of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of law.” Medical Protective Co.

v. Watkins, 198 F.3d 100, 103 (3d Gr. 1999) (internal citation

omtted). Wen nmaking this determ nation, courts should viewthe
facts, and reasonable inferences drawn therefrom in the |ight

nost favorable to the non-noving party. See, e.q9., Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 587 (1986).

For its part, the non-noving party nust, through affidavits,
adm ssi ons, depositions, or other evidence, denonstrate that a

genui ne issue exists for trial. See Celotex Corp. v. Catrett,

477 U. S. 317, 324 (1986). In making its show ng, the non-noving
party “nmust do nore than sinply show that there is sone

met aphysi cal doubt as to the material facts,” id. at 586, and
must produce nore than a “nmere scintilla of evidence in its

favor” to withstand sumary judgnent. Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 249 (1986). |If the non-noving party fails to

create “sufficient disagreenent to require subm ssion [of the

evidence] to a jury,” the noving party is entitled to judgnent as

a mtter of law. Liberty Lobby, 477 U S. at 251-52.




I. Plaintiff's Gvil R ghts Cains Under 8 1983

1. Fourth Amendnment Excessive Force O aim

Plaintiff alleges that Defendant O ficer Tate violated his
civil rights under the Fourth Amendnent by using excessive force
during the course of Plaintiff’'s arrest. Specifically, Plaintiff
contends that Defendant purposefully handcuffed Plaintiff with
excessive tightness and maliciously refused to | oosen the
handcuffs within a reasonable tine after Plaintiff conplai ned
about the pain caused by the handcuffs. Defendant asserts a
defense of qualified imunity.

As the initial inquiry into whether the qualified i munity
defense applies, this Court considers the threshold question:
“Taken in the light nost favorable to the party asserting the
injury, do the facts alleged show the officer’s conduct violated

a constitutional right?” Saucier v. Katz, 533 U S. 194, 201

(2001).1
Plaintiff contends that his Fourth Anendnent right was
vi ol at ed because of excessive force used in his arrest.

Plaintiff specul ates that Defendant possibly applied the

1 In Saucier v. Katz, the Suprene Court held that the
inquiries into excessive force and qualified imunity remain
distinct. 533 U. S. 194, 204 (2001). Since the Court did not rest
their conclusion on the excessive force determ nation but rather
on qualified inmunity, id. at 208, we will al so exam ne whet her
qualified imunity bars this suit, using the two-step anal ysis
laid out in Saucier. W consider Plaintiff’s excessive force
claimin determ ning Saucier’s threshold question of whether a
constitutional right has been viol at ed.

4



handcuffs with excessive tightness because of annoyance or
irritation. In reviewng the record, however, we find that
Defendant Oficer Tate acted with “objective reasonabl eness” in

executing a routine arrest. See G ahamv. Connor, 490 U S. 386,

396-97 (1989). Under the facts alleged, Plaintiff has not shown
t hat Defendant did not act under the objective standard of
reasonabl eness, and as such, Plaintiff has failed to establish a
constitutional violation. Therefore, this Court finds that there
is no genuine issue of material fact regardi ng whet her Def endant
violated a constitutional right by handcuffing the Plaintiff.
Defendant is entitled to judgnent as a matter of |aw because a
constitutional right has not clearly been viol ated.

Assum ng arguendo that the constitutional violation
al l egation could have been established, we will nove to the next
sequential step in the qualified imunity anal ysis: The
constitutional right that has been allegedly violated nust be

“clearly established.” Anderson v. Creighton, 483 U S. 635, 640

(1987). “The relevant dispositive inquiry in determ ning whether
aright is clearly established is whether it would be clear to a
reasonabl e officer that his conduct was unlawful in the situation
he confronted.” Saucier, 533 U S at 202.

Def endant Officer Tate handcuffed Plaintiff pursuant to a
|awful arrest for trespassing. Plaintiff alleges that Defendant

handcuffed himw th excessive tightness and then del ayed in



| ooseni ng the handcuffs for up to ten mnutes after Plaintiff’s
conplaints. Following his training as a police officer and his
common sense, Defendant assessed the situation and then
readjusted Plaintiff’s handcuffs. After review ng the record,
this Court finds that there is no genuine issue of material fact
regardi ng whet her a reasonable officer would consi der Defendant’s
actions in this situation to be unlawful. Rather, it appears to
the Court that this routine arrest is a clear exanple of when
qualified imunity applies to protect a police officer from

l[tability for civil damages. See Mally v. Briggs, 475 U S. 335,

341 (1986) (holding that qualified imunity protects “all but the
pl ai nly i nconpetent or those who knowingly violate the |aw’).
Therefore, since there is no dispute in material fact as to
whet her a reasonabl e officer would consider Defendant’s actions
during the course of the arrest as clearly unlawful and Def endant
is entitled to judgnent as a matter of law, we find that
qualified imunity applies and summary judgnent is appropriate.
2. Plaintiff’s First Amendnent C aim
Plaintiff also alleges that his First Anmendnent right was
vi ol at ed because he was “puni shed” for refusing to give Defendant
O ficer Tate information regardi ng his nane and address.
Plaintiff concedes that it was not unreasonable for Defendant to
request such information, and Plaintiff also concedes that there

was probabl e cause to arrest himfor trespassing. Since



Plaintiff was handcuffed pursuant to a |awful arrest and
Plaintiff has failed to allege facts that show Defendant could
have reasonably believed he was clearly acting unlawfully,
Plaintiff has failed to show that his constitutional right was
vi ol ated because of his silence. For the reasons stated above,
qualified imunity shields Defendant fromPlaintiff’s First
Amendnment claimas well.

[11. Plaintiff’'s State Tort d ains

Plaintiff’s Conplaint alleges intentional, wllful
m sconduct and intentional infliction of enotional distress.
Def endant argues that he is imune fromPlaintiff’'s state | aw
cl ai s under the Pennsylvania Political Sub-Division Tort C ains
Act, 42 Pa. C.S.A 8 8541 (“Tort Cains Act”). Section 8541 of
the Tort Cains Act provides: “Except as otherw se provided in
this subchapter, no | ocal agency shall be liable for any danages
on account of any injury to a person or property caused by any
act of the local agency or an enpl oyee thereof or any other
person.” This imunity extends to enpl oyees of the |ocal agency
under § 8545, which states: “An enpl oyee of a | ocal agency is
liable for civil damages on account of any injury to a person or
property caused by acts of the enpl oyee which are within the
scope of his office or duties only to the same extent as his
enpl oyi ng | ocal agency and subject to the limtations inposed by

this subchapter.” Although the Tort Cains Act provides state



and municipal officials wth immunity fromliability for damages
resulting fromtheir acts, imunity under the Tort C ains Act
does not extend to “acts that are judicially determ ned to be
crimes, actual fraud, actual malice, or willful m sconduct.” Renk

v. Gty of Pittsburgh, 641 A 2d 289, 292 (Pa. 1994); see 42 Pa.

C.S.A 8 8550; see also Phillips v. Heydt, 197 F. Supp. 2d 207

(E.D. Pa. Apr. 18, 2002).

After reviewing the record, however, this Court finds that
there is no genuine issue of material fact as to whether
Def endant acted with actual malice or willful m sconduct.
Plaintiff has not presented any evidence to suggest that
Def endant handcuffed Plaintiff and delayed in | oosening the
handcuffs out of malice. This Court also finds that Defendant’s
actions during the course of the arrest did not constitute
Wil lful msconduct. |In addition, Defendant O ficer Tate's
actions do not fall within any other appropriate exception to the
Tort Clainms Act. Therefore, since Defendant is covered by the
Tort Clainms Act and there is no genuine issue of material fact
and Defendant is entitled to judgnent as a matter of |aw, summary
judgnent is granted on all state |aw cl ains.

CONCLUSI ON

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
M CHAEL KOPEC, : CIVIL ACTI ON
Plaintiff, : No. 02- CV- 430
V. :

OFFI CER TYRONE TATE and
TOMSH P OF WH TEMARSH,

Def endant s.

ORDER

AND NOW this day of QOctober, 2002, upon

consi deration of the Defendants O ficer Tyrone Tate and Township

of Whitemarsh’s Motion for Summary Judgnent and Plaintiff’s

response thereto, it is hereby ORDERED that, for the reasons set

forth in the acconpanyi ng Menorandum the Mtion is GRANTED

BY THE COURT:

J. CURTIS JOYNER, J.



