IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLAUD CALVI N YOUNG and DORI'S YOUNG : ClVIL ACTI ON
V. :
UNI TED STATES OF AMERI CA, ET AL. NO. 02-343
VEMORANDUM
Padova, J. Oct ober 15, 2002

Plaintiffs have brought this personal injury suit against the
United States, Northanpton Townshi p, Stephen and Joan Haegel e, and
Bonnie H Nolte, arising out of an autonobile accident which
occurred on August 11, 2000. Before the Court is the Mtion for
Summary Judgnent brought by Defendant Bonnie Nolte. For the
reasons which follow, Defendants’ Mtion is granted in part and
denied in part.
| . BACKGROUND

On the afternoon of August 11, 2000, daud Calvin Young
(“Young”) was driving on Sackettsford Road i n Nort hanpt on Townshi p,
Bucks County, Pennsyl vani a approaching a sharp curve to the right.
Pl."s Ex. B at 22, 42-43. It was raining. Id. at 22. As
Plaintiff came around the curve, he saw a United States Postal
Service mail truck stopped on the road in front of him [d. at 43,
50- 51. There is evidence that the nmail truck was bl ocking the
r oad. Pl.”s Ex. C at 5. He swerved into the opposing |ane of

Sackettsford Road to avoid hitting the mail truck and collided with



a cenment m xer going in the opposite direction. Pl.’ s Ex. B at 43.
He was severely injured as a result of the accident.

Sackettsford Road is a two lane road with one |lane in each
direction. 1d. at 42. The speed |limt on Sackettsford Road is 40
mp.h. Pl.’s Ex. F at 24. There is an advisory sign before the
curve to advise traveling notorists to negotiate the curve at 30
mp.h. 1d. at 64-66. Young was driving 30 mp.h. Pl.’s Ex. B at
39.

The mail truck was stopped in the vicinity of the mail box for
743 Sackettsford Road. Pl.’s Ex. Cat 7. 743 Sackettsford Road is
| ocated on the north side of Sackettsford Road. Id. at 5. On
August 11, 2000, the mail box for 743 Sackettsford Road was | ocat ed
on property owned by Bonnie Nolte on the south side of Sackettsford
Road because curbside nail delivery was only nmade on the south side
of that portion of Sackettsford Road. Pl.’s Ex. N at 5, 9-10
Pl.”s Ex. H The nail box had been | ocated on Nolte’'s property for
approxi mately 55 years. Pl.’s Ex. E at 23-24. Photographs of the
area of the mail box show that there are bushes, vines, and trees
around the mailbox for 743 Sackettsford Road and on Nolte’'s
property on the inside of the curve in the road. Pl.”s Ex. A
Nol t e has never cut any of the vegetation growi ng on the inside of
that curve on Sackettsford Road and has never had anyone el se cut

that vegetation. Pl.’s Ex. E at 25-26.



Nor t hanpt on Townshi p has owned and maintai ned Sackettsford
Road since 1984. Pl.’s Ex. F at 8-9. Northanpton Township has a
right of way of thirty-three feet on Sackettsford Road, the w dth
of the cartway itself is twenty feet, so Northanpton Townshi p has
a right of law for approximtely six and one-half feet on either
side of the cartway. 1d. at 14-15. The Townshi p has a programfor
controlling vegetation on the right-of-way of its roads; once in
the spring and once in the fall the Township nmows or trins back
grow h that overhangs the cartway. 1d. at 18-19. The spring and
fall nmow ng extends between four and five feet from the cartway.
1d. at 34.
1. STANDARD OF REVI EW

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. |d.
A party seeking summary judgnent always bears the initia

responsibility for informng the district court of the basis for



its nmotion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of materia

fact. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’s case.” 1d.
at 325. After the noving party has net its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showng that there is a
genui ne issue for trial.” Fed. R Cv. P. 56(e). That is, sumary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
Evi dence introduced to defeat or support a notion for sunmary

j udgnent nust be capabl e of being adm ssible at trial. Callahan v.

AEV, Inc., 182 F. 3d 237, 252 n.11 (3d Cir. 1999)(citing Petruzzi's

| GA Supermarkets, Inc. v. Darling-Delaware Co., 998 F. 2d 1224, 1234

n.9 (3d Gr. 1993)). The Court nust viewthe evidence presented on
the notion in the light nost favorable to the opposing party.
Anderson, 477 U.S. at 255. However, “nere allegations, bare

assertions or suspicions are not sufficient to defeat a notion for



summary judgnment.” Felton v. Southeastern Penn. Transp. Auth., 757

F. Supp. 623, 626 (E.D. Pa. 1991) (citation omtted).

I'11. DI SCUSSI ON

The Conplaint alleges two counts against Bonnie Nolte for

negl i gence.

a.

Th

e Conplaint alleges that Nolte was negligent

Failing to cut, trimor renove from her
property at 730 Sackettsford Road the
trees, plants, shrubs or other simlar
obstructions which obstructed the view
of , and created i nadequat e si ght di stance
for, eastbound nmotorists proceeding
around the horizontal <curve in the
vicinity of the mail box serving 743
Sacket t sford Road;

Failing to keep the approach to the
mai | box for 743 Sackettsford Road cl ear
of obstructions which prevented safe
access for delivery of mail, in violation
of Federal Regulations and the Donestic
Mai | Manual of the Postal Service;

Failing to control the overgrowh of
vegetation on the inside of the aforesaid
sharp horizontal <curve that severely
limted the sight distance of the
plaintiff G aud  Young, and others
simlarly si tuat ed, contrary to
est abl i shed standards, the laws of
Pennsyl vani a and Federal Regul ati ons; and

Failing to inspect her property, failing
to recogni ze the inherent danger of the
| ocation of the mailbox for 743
Sackettsford Road on the curve of the
road thereon, and failing to request that
the said mail box be renmobved to a safer
| ocation for delivery of mail;*

Plaintiffs admt,

Judgnent, that

the mail box,

or

in:

intheir response to the Motion for Summary

Nolte “was not negligent in the decision to place

mai ntain the mail box, at that |ocation.”
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e. Failing to exercise ordinary care to
avoid injuring others and failing to use
reasonabl e care as the owner of property
| ocated at 730 Sackettsford Road, on
whi ch the aforesaid nail box was placed,
in violation of the comon |law of the
Commonweal t h of Pennsyl vani a.

Conpl. 1 41.
To succeed on a cause of action for negligence under
Pennsyl vania conmon law, Plaintiffs nust prove the foll ow ng:

1. A duty, or obligation, recognized by the
law, requiring the actor to conform to a

certain st andard of conduct , for t he
protection of others against unreasonable
risks.

2. Afailure on the person's part to conform
to the standard required: a breach of the
duty.

3. A reasonably <close <causal connection
bet ween the conduct and the resulting injury.
4. Actual loss or damage resulting to the
i nterest of another.

Ney v. Axelrod, 723 A 2d 719, 721 (Pa. Super. C. 1999) (citations

omtted). Plaintiffs nust prove that Nolte s breach of a duty owed

to them was the |egal cause of the accident. Vattino v. Lower

Bucks Hosp., Inc., 465 A 2d 1231, 1233 (Pa. 1983).

Nolte argues that Plaintiffs cannot prove that her failure to
cut the vegetation on her property was the |egal cause of
Plaintiffs’ injuries because there is no evidence connecting the

vegetation on Nolte' s property with the accident. Young testified

Mem At 15. Accordingly, summary judgnent is granted in favor of
Nolte with respect to Plaintiffs causes of action for negligence
ari sing out of subparagraph 41(d) of the Conpl aint.
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at his deposition that there was nothing obstructing his view of
Sacket t sford Road:

Q As you were approaching the curve, did you

realize you couldn’t see around — fully around

t he curve?

A No, | didn’t.

Q Was there anything obstructing your view?

A: No.

* * *

Q Just on the basis of questions M. MNulty
asked, as | understand it, M. Young, as you
were driving down the highway before you
entered into the last right-hand turn before
you saw the postal truck, there was nothing to
obstruct your vision of the highway ahead of
you; is that correct?

A. | don’t renmenber

Q You don’t know the answer?

A. | just don't renenber.
Q

You' ve indicated the [sic] one tinme you
knew t he answer and now you forgot it?

A. | don’t renenber any obstruction.
Pl.”s Ex. B at 101-02, 107-08. Daniel Owarzani, who was driving
the mail truck on the day of the accident, testified that nothing
obstructed his view as he drove east on Sackettsford Road before he
got to the Haegele's mail box. Pl.’s Ex. L at 80-81. Rober t
M lar, who drove around the mail truck right before Plaintiff, was
specifically asked about vegetation al ongside the road and coul d

recall only ground cover:



Q Inthe vicinity of the mail box can you tel
me if there were — what is on that property
around the mail box? Are there any trees,
bushes, grass? Wat is there?

A. G ound cover there.

Q Can you describe what the ground cover

| ooks like? Howtall it is? Howbig it is?
Anyt hi ng?

A It’s ground cover, so it’s a few inches
off the ground. | say - | Dbelieve that

property sl opes down into the road.

Q As you came around the curve on the right-
hand side — was there any vegetation along the
ri ght-hand side of the road?

A | don’t renmenber, other than the ground
cover.

Pl.”s Ex. Cat 21-22. 1In addition, Pasquale Gradi, Superintendent
for Public Wrks for Northanpton Township, testified that he
travel ed east bound on Sackettsford Road the day of the accident and
did not see vegetation obstructing the view of drivers on that
r oad:

Q As you drove on Sackettsford Road on the

day of this accident, August 11'" of 2000, did

you observe any foliage or trees or shrubs

that intruded into the traveling |anes of

Sackettsford Road so as to bl ock the vision of

vehi cl e operators | ooking ahead?

A. No, sir.
Pl.”s Ex. F at 63-64.

Nolte relies on Salerno v. LaBarr, 632 A 2d 1002 (Pa. Conmmw.

Ct. 1993), to support her argunent that she is entitled to summary

j udgnment because Pl aintiffs cannot prove that the vegetati on on her

8



property was a |legal cause of the accident. Salerno concerned a
accident in which a notorist struck and killed a ten year old boy
who rode his bicycle out of a driveway onto a state road. 1d. at
1003. The Sal ernos cl ai nmed that the Comonweal t h was negligent for
permtting a speed limt of fifty-five mp.h. on the unmarked state
road. |d. at 1004. They also clained that the owners of the hone
were negligent for allow ng vegetation to grow along the side of
the road, inpairing the vision of the notorist and the boy. Id.
The Commonweal th Court affirmed summary judgnent entered on behal f
of the Comonweal t h and honmeowners where plaintiffs’ expert report
opined that the notorist was only driving 25-30 mp.h. when he
struck the boy and the notorist and other eyewitnesses to the
acci dent reported that vegetation did not inpair the visibility of
either the notorist or the boy. 1d. at 1004-05.

Plaintiffs have submtted evidence which they nmaintain
connects the vegetation growing on Nolte's property with the
acci dent. MIllar testified that there is a clockw se bend in
Sackettsford Road and “as you cone around that bend you cannot see
— | could not see himuntil | was probably about 20 feet from him
maybe less.” Pl.’s Ex. Cat 7. He also testified that the mail box
was set in bushes and that he could not see the postal truck as he
approached the curve because it was a “blind curve.” 1d. at 5 and
19- 20. M chael Macerato, the driver of the cenent truck that

struck Young’'s vehicle, also referred to that portion of



Sackettsford Road as a blind curve. Plaintiffs argue, based upon
the pictures of the relevant portion of Sackettsford Drive, which
show bushes, trees and ot her vegetation on the inside of the curve
on Sackettsford Road and around t he nmail box, that the vegetationis
the reason why the curve was blind. Pl.’s Mem at 12, Ex. A

In addition, Young states, in an affidavit submtted in
oppositionto Nolte' s Motion, that he was confused by the questions
asked at his deposition and that the vegetation on Nolte s property
did obstruct his view

5. During that deposition, | was asked
several tinmes about whether there was
anyt hing obstructing ny view of the road
in front of the truck

6. To nme, this question neant: was there
anything directly in front of ne that
kept nme from seeing the road and, in
fact, there was nothing in the roadway
that | could see and there was nothing
hanging from the rear view mrror and
there were no papers or stickers on the
w ndshi el d t hat obscured ny vision of the
road directly in front of my truck.

7. Qoviously, | cannot see around a blind
curve or see through the trees and
vegetation that was on the right hand
side of the road as | approached the
curve. Although at the time | did not
realize the danger that was created by
the stopped mail truck around the bend,
as | now |l ook at the photographs attached
to this affidavit it is obvious, to ne,
that |I coul d not see the truck because of
the trees and vegetation that was present
on the inside of that curve, to ny right
as | approached and began to round the
curve in the road.

10



Pl."s Ex.

Mbtion in

8. In fact, | note that the photographs were
taken in Novenmber, about 3 nonths after
the accident, and | can state wth
certainty, based on ny know edge of the
weat her and what happens to trees and
foliage in the fall of the year in Bucks
County, that there would have been even
nore | eaves on the trees in August then
[sic] are present in the photographs that
were taken in Novenber

P 41 5-8.2 Viewing the evidence on the record of this

the light nost favorable to Plaintiffs,

°Nol t
because i

e has asked the Court to disregard Young s
t directly conflicts with his deposition

the Court

af fidavit
t esti nony.

Affidavits which directly contradict earlier sworn testinony may
not be used to oppose a notion for summary judgnent:

Stein v.

For a court to disregard and strike an
affidavit, however, the contradiction nust be
clear; an affidavit that explains rather than
contradicts prior testinony should not be
di sregar ded. Generally, courts wll only
disregard an affidavit if the contradiction
relates to questions actually posed to the
W t ness. Nevert hel ess, courts may disregard
an affidavit even if the wtness was not
explicitly exam ned on an issue, if allow ng
the affidavit to stand would change the
"flavor and theory" of the case by introducing
new causes of action or entirely new theories
of recovery not previ ously di scl osed.
Finally, even if an affidavit does conflict
Wi th prior testinony, courts should not strike
it i f it satisfactorily explains the
contradiction in ternms of a m stake nmade while
previously testifying.”

Foanex International, Inc., G v.A No. 00-2356, 2001 W

936566, at *4 (E.D. Pa. Aug. 15, 2001) (citations
Al t hough Young’ s affidavit comes close to contradicting his earlier

t esti nony,
Mor eover,
since the

Young’' s af

it provides an explanation for the inco
the affidavit does not change the theory of

om tted).

nsi st ency.
t he case,

Conplaint alleges that Nolte was negligent in not
clearing the vegetation which obstructed the view of
com ng around the bend. Consequently, the Court has

fidavit with respect to Nolte's Motion.
11

nmot ori sts
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concludes that there is a genuine issue of material fact for trial
regardi ng whether the vegetation on Nolte's property obstructed
Young’ s vi ew as he drove around the curve on Sackettsford Road, and
was, thereby, one of the causes of the accident. Nolte s Mtion
for Summary Judgnent based upon | ack of evidence of causation is,
t herefore, denied.

Nolte al so contends that she is entitled to summary judgnent
because she had no duty to clear the vegetation on her property
al ong Sackettsford Road because Northanpton Township owns and
mai ntains the road and is obligated to control the vegetation
grow ng alongside it. Northanpton Township clears the vegetation
twce a year fromthe sides of Sackettsford Road. Pl.’s Ex. F at
8-9, 18-19, 33-34.

Nolte has a duty created by Pennsylvania law to keep her
property clear of vegetation that would obstruct the view of
drivers on Sackettsford Road: “[i]t is the duty of the owner of
real property to renove fromthe property any tree, plant, shrub or
other simlar obstruction, or part thereof, which by obstructing
the view of any driver constitutes a traffic hazard.” 75 Pa. Con.
Stat. Ann. 8§ 6112(a). Northanpton Township is also a Defendant in
this case. Plaintiffs argue that a jury wll have to decide
whet her the vegetation which obstructed Young' s view of the nai
truck was within Northanpton Township’'s right-of-way, which it

mai ntai ns, or on Nolte's property, just to the south of the right-

12



of -way. The Court finds that there is a genuine issue of materi al
fact for trial regarding whether Nolte had a duty to clear the
vegetation growing on her property on the inside of the curve on
Sackettsford Road. Accordingly, Nolte’'s Mition for Summary
Judgnent based upon a | ack of evidence of a duty owed to Plaintiffs
i s denied.

Nolte al so argues that summary judgnent should be entered in
her favor because Young’'s contributory negligence was the cause of
the accident. She bases her argunent on evidence that Young was
speeding at the tine of the accident. Plaintiffs assert that the
evidence wunderlying Nolte’'s argunent is inadmssible and,
therefore, cannot be considered in connection with this Mtion
Regardl ess of whether this evidence is adm ssible, however, there
is a genuine issue of material fact for trial concerning Young' s
contributory negligence as there is evidence on the record of this
nmotion that he was driving 30 mp.h., ten mles per hour bel owthe
maxi mum | egal speed. Pl.’s Ex. B at 39, Pl.’s Ex. F at 24.
Nolte’s Motion for Sunmary Judgnent based on Young's contributory
negligence is, therefore, denied.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLAUD CALVI N YOUNG and DORI'S YOUNG : CIVIL ACTI ON
V.
UNI TED STATES OF AMERI CA, ET AL. ; NO. 01-2683
ORDER

AND NOW this 15th day of October, 2002, in consideration of
Bonnie Nolte’'s Mdition for Summary Judgnent (Docket No. 33) and
Plaintiffs response thereto, |IT IS HEREBY ORDERED t hat the Mbdti on
is GRANTED in part and DENIED in part as foll ows.

1. Defendant’s Motion for Summary Judgnent is GRANTED with
regard to Plaintiffs’ <clains for relief based on
subpar agraph 41(d) of the Conpl aint;

2. Defendant’s Motion for Summary Judgnent is DENIED with
regard to Plaintiffs’ <clains for relief based on
subpar agraphs 41(a)-(c) and (e) of the Conpl aint.

It i s FURTHER ORDERED t hat Bonnie Nolte's Motion for Leave to

File a Reply (Docket No. 49) is GRANTED and the Clerk shall enter

the Reply Brief attached to said Mtion on the Docket.

BY THE COURT:

John R Padova, J.



