I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NARRI COT | NDUSTRI ES, | NC. : ClVIL ACTI ON
V.

FI REMAN' S FUND | NSURANCE :
COVPANY : NO. 01-4679

MEMORANDUM

Dal zel I, J. Sept enmber 30, 2002
Hurricane Fl oyd struck the East Coast of the United
States in Septenber of 1999. This insurance dispute between
Narricot Industries ("Narricot") and Fireman's Fund | nsurance
Conpany ("Fireman's Fund") concerns busi ness | osses Narricot
sustained at two of its locations stemm ng fromthat hurricane.
At both facilities, in Tarboro, North Carolina and
Boykins, Virginia, the parties privately reached agreenent as to
Narricot's property damage clainms. Narricot filed this action
for breach of contract! as to its business incone and extra
expense | oss clains, which Fireman's Fund declined to pay.
Before the Court are cross notions for sunmary
judgnent. For the reasons that follow, and to the extent
specified in this nmenorandum the cross notions for sunmary

j udgnent are each granted in part.

! A separate claimfor bad faith insurance was
di sm ssed without prejudice, at the request of the parties.



Fact ual Backqgr ound

It is undisputed that the insurance policy? between
Narricot and Fireman's Fund was in full force and effect during
and in the aftermath of Hurricane Floyd, and covered the Tarboro
and Boykins facilities. W describe the facts pertinent to

Narricot's clains at Tarboro and Boyki ns bel ow.

A. Tarboro, North Carolina

Hurri cane Fl oyd reached Tarboro, North Carolina, on
Sept enber 16, 1999. The hurricane brought severe wind and rain
whi ch caused wi nd danage and flooding. Am Joint Stip. at § 11.
Nobl e Dep., at 8-9. "The radio systemwas down, water treatnent

pl ant was down, water plant was fl ooded, and [there were]

extensive power outages.” |1d. at 10. Roads were fl ooded and
houses suffered water danmage. 1d. The raw water punp station
and waste water treatnent plant were flooded as well. 1d. at 9,
11.

The Town took several neasures. WMayor Donald A Morris
declared a state of emergency. Am Joint Stip. T 12; id., Ex. D
The decl aration was coupled with a noratoriumon the sal e,
consunption, and trafficking of alcohol. [d.

The Town suspended the operation of all plants,
including Narricot's. Am Joint Stip at § 17; Noble Dep. at 11,
14. According to Town Manager Sam W Noble, Jr., who was in

charge of sewage, policing, and fire for the Town, and shared
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with Mayor Morris the authority to institute orders cl osing

busi nesses, id. at 13, 28, "W had our enpl oyees...hand-deliver a
letter to each industrial plant saying that they could not

oper ate because of the water system being down." [d. at 18.

Narri cot obeyed Tarboro's order and did not resume operations
until allowed by the Towmmn. Am Joint Stip. at § 21; Noble Dep.

at 20.

Tar boro prohibited access to Anaconda Road, on which
Narricot's facility is located, to all but energency personnel.
Am Joint Stip. at ¥ 18; Noble Dep. at 12, 16-17. Law
enforcenment and hi ghway patrol officers stationed at each
entrance to the road barred travel. [|d. at 16-17.

It is worthwhile to note what it was that led to these
measures. The raw water punp station and waste water treatnent
pl ant were fl ooded, suspending industry, rationing limted
dri nking water and preventing industrial waste frommaking its

way into the Tar River. 1d. at 9 - 11; see also id. at 35-36.

On Anaconda Road, an energency services center was set up, and
the electrical |lines near Narricot were damaged. 1d. at 12, 31
The Town al so adopted the neasures descri bed above for reasons of
public safety, including fire prevention. 1d. at 11, 31, 35-36.
Narricot claims it suffered business incone and extra
expense | osses of $162, 328.00 due to Tarboro's prohibition of

access to its facility.



B. Bovykins, Virginia

Hurri cane Floyd al so swept through Sout hanpt on,
Virginia, where Narricot's other plant is |located at the
outskirts of Boykins, on Septenber 15 and 16, 1999. Johnson Dep.
at 10; Am Joint Stip. at § 22.

The County of Sout hanpton declared a state of |ocal
energency on Septenber 15, 1999. Am Joint Stip. at § 29; id.,
Ex. H "[Comunication was mnimal. Electricity was down. CQur
| ocal radio station was down. All the tel ephone service was out.
Cel | ul ar conmuni cation was virtually non-exi stent because that
was the only way anybody tried to call, and the cell towers were
just jammed." [d. at § 27; Johnson Dep. at 13. On Septenber 16,
1999, the hurricane brought severe floods, nmeking all roads into
and out of Boykins inpassable for several days. Johnson Dep. at
24- 25.

Sout hanmpton Iimted roadway travel to emergency
personnel, a restriction that was still in place on Septenber 20,
1999. Am Joint Stip. at Y 31-32; Johnson Dep. at 12, 14-15,
33. The County issued advisories telling the public not to use
t he roads because of flooding. Johnson Dep., Exs. 4-6. The
prohi bitions were never formally rescinded, id. at 14, but when
t he roads becane passable, the public started using them again.
Id. at 12-16.

Because the County's waste water treatnent system was
ravaged by the floods, the County was unable to process the

i ndustrial waste of Narricot, Southanpton's "primary industri al
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contri butor of waste water." Johnson Dep. at 17. The County,
t hrough public official Bob Croaker, ordered Narricot to suspend
operations. It did not allow Narricot to resune themuntil
Sept enber 23, 1999, when the waste water system was repaired.
Id. at 17-18, 20-24. Am Joint Stip. at T 33-35.

Narricot clainms that it sustained business incone and

extra expense | osses at Boykins of $99, 569. 00.

1. Governing Standards

Summary judgnent is appropriate if "there is no genuine
issue as to any naterial fact and...the noving party is entitled
to a judgnent as a matter of law" Fed. R Civ. P. 56(c). 1In
considering a notion for sunmary judgnent, the Court nust view
t he evidence, and any inferences fromit, in the light nost

favorable to the nonnoving party. Goman v. Township of

Manal apan, 47 F.3d 628, 633 (3d Cir. 1995). The noving party
bears the initial burden of proving there is no genuine issue of

material fact that is in dispute. Matsushita Elec. |Indus. Co.

Ltd. v. Zenith Radio Corp., 475 U.S. 574, 585 n.10 (1986). Once

the noving party satisfies this initial burden, the nonnoving
party nmust "conme forward with 'specific facts showing there is a
genui ne issue for trial."" 1d. at 587 (quoting Fed. R Cv. P
56(e)). The nonnoving party cannot produce a "nere scintilla of
evi dence,” but nust present enough evidence to allow a reasonabl e

jury to find inits favor. Gonan, 47 F.3d at 633; Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 252 (1986).




We agree with Narricot and Fireman's Fund that
Pennsyl vania | aw controls. Since this is a diversity case, we
nmust al so apply the choice-of-law rules of the forum state,

Pennsyl vania. Klaxon Co. v. Stentor Elec. Mg. Co., Inc., 313

U S. 487 (1941). Pennsylvania endorses a "flexible [choice-of-
aw] rule which permts analysis of the policies and interests

underlying the particular issue before the Court."” Giffith v.

United Air Lines, Inc., 203 A 2d 796, 805 (Pa. 1964). The test

is which state has the greatest interest in the application of
its law, in conparing states' interests, a court nmay consider the

states' contacts with the controversy. G polla v. Shaposka, 267

A.2d 854, 856 (Pa. 1970); Myers v. Conmmercial Union Assurance

Cos., 485 A 2d 1113, 1115-16 (Pa. 1984).

Narricot, the insured, is a Pennsylvania corporation.
Since the insurance policy at issue covers Narricot's plants in
several states, there is no state which contains the principa

pl ace of the risks insured, ordinarily the state with the nost

significant interests in an insurance controversy. United Brass

Wrks, Inc. v. Arer. Guar. and Liab. Ins. Co., 819 F. Supp. 465,

469 (WD. Pa. 1992). This |eaves us for choice of |aw purposes
wi th Pennsyl vania (the principal place of business of the
insured, Narricot), Virginia (the |location of the Boykins
facility), and North Carolina (the |location of the Tarboro
facility). Because the substantive | aw of insurance contract
interpretation does not differ nmaterially anong these three

states, we have a "false conflict" of law, and may use the



substantive | aw of Pennsylvania. Lucker Mg. v. Hone Ins. Co.,

23 F.3d 808, 813 (3d Cir. 1994).
The interpretation of an insurance policy is within the

province of the Court. Standard Venetian Blind Co. v. Aner.

Enpire Ins. Co., 469 A 2d 563, 566 (Pa. 1983); Doyl estown El ec.

Supply Co. v. Naryland Casualty Ins. Co., 1996 U S. Dist. LEXI S

20599, at *7-8 (E.D. Pa. Dec. 31, 1996). The goal is to
"ascertain the intent of the parties as manifested by the

| anguage of the witten instrunent.” Standard Venetian Blind,

469 A.2d at 566. Words not defined in the contract "are to be
construed in their natural, plain, and ordinary sense." Madison

Constr. Co. v. Harleysville Mut. Ins. Co., 735 A 2d 100, 108 (Pa.

1999). "Where a provision of a policy is anbiguous, the policy
provision is to be construed in favor of the insured and agai nst
the insurer, the drafter of the agreenment.” |d. at 106. See

also Med. Protective Co. v. Watkins, 198 F.3d 100, 104 (3d Gr.

1999) (" Ambi guous provisions in an insurance policy nust be
construed against the insurer ...; any reasonable interpretation
offered by the insured, therefore, nust control.") (quoting

MMIllan v. State Mut. Life Assurance Co., 922 F.2d 1073, 1075

(3d Gr. 1990)). "Where, however, the |anguage of a contract is
cl ear and unanbi guous, a court is required to give effect to that

| anguage." Standard Venetian Blind, 469 A 2d at 566. In

assessing whether there is anbiguity, the entire insurance policy

must be consi der ed. Med. Protective Co., 198 F.3d at 103.

"Ambiguity exists if the |l anguage at issue could reasonably be



construed in nore than one way." Lititz Mut. Ins. Co. v. Steely,

785 A 2d 975, 978 (Pa. 2001).

[11. Analysis
A Tarboro, North Carolina

Narricot claims it is insured for business incone and
extra expense | osses at Tarboro under the Civil Authority C ause
of the policy. W agree that a covered event occurred. However,
because there is a genuine issue of nmaterial fact as to the
magni t ude of busi ness incone and extra expense | osses Narricot
sustained, we will grant sunmary judgnent to Narricot on
liability but not damages.

As to liability, the Gvil Authority C ause states:
W will pay for the actual |oss of "Business
| nconme” you sustain and necessary "Extra
Expense" caused by action of civil authority
that prohibits access to the described
prem ses due to a direct physical |oss of or
damage to property, other than at the
descri bed prem ses, caused by or resulting
fromany "covered cause of loss". This
coverage wll apply for a period of up to 30
consecutive days fromthe date of that
action.

Am Joint Stip., Ex. A [hereinafter Insurance Policy], at PR-31,
8§ C. 2. The Clause can be distilled into four elenents:

(1) The | osses nust be caused by an action of
a civil authority that

(2) prohibits access to the described
prem ses

(3) due to a direct physical |oss or danmage
to property other than at the descri bed
prem ses, and



(4) the loss or danmage to the property other

than at the described prem ses nust be caused

by or result froma "covered cause of | oss"

There is no genuine issue of material fact that a civil
authority action occurred within the neaning of the Cvil
Aut hority Clause. The Town of Tarboro hand-delivered a letter to
each industrial facility, including Narricot, prohibiting it from
operating. Am Joint Stip. at 1 19. The Town sent police
officers to bar access to Anaconda Road, on which Narricot is
| ocated. 1d. at ¥ 18; Noble Dep. at 16-17. These initiatives
were "action[s] of civil authority that prohibit[ed] access to
the described prem ses,"” the prem ses of the insured. The
actions stemmed directly from"damage to property, other than at
the described prem ses,"” such as electrical |lines, waste water
treatnent plant, and raw water punp station. The damage to the
ot her property resulted fromflood and hurricane, "covered
cause[s] of loss" under the insurance policy. See |Insurance
Policy, at PR 27, 8 N2; id. at PRR6, 8 A, id. at PR 9, § D. 1(e);
id. at PR-43, § A3
Fireman's Fund contends that Tarboro's actions were not

formal. The G vil Authority C ause does not, however, require a

formal order. It does not require a witten order. |Indeed, the

® These provisions, read together, provide that a
"covered cause of loss" under the Cvil Authority C ause
enconpasses "all risks of direct physical |oss or danage," id. at
PR-6, 8 A, except as excluded or Iimted in the policy; flood is
excl uded, but an endorsenent adds flood by deleting the flood
exclusion at the Tarboro plant.



Cvil Authority Clause does not nention an order at all, but
rather an "action of civil authority".

Wrds not defined in a contract -- as the words "civil
authority clause" are not -- are construed according to their
ordinary English neaning. As one Circuit has construed it,
"civil authority" enconpasses "civil officers in whoma portion
of the sovereignty is vested and in whomthe enforcenent of
muni ci pal regul ations or the control of the general interest of

society is confided....".*

This definition is in keeping with the
ordi nary English neaning of the words® and our understandi ng of
the two words together. Comng within the anbit of this
definition woul d be police officers, highway patrol officers, and
ot her Town enpl oyees the Town manager sends to conduct public

affairs.®

* Princess Garment Co. v. Fireman's Fund Ins. Co. of
S.F., 115 F.2d 380, 382 (6th Cir. 1940).

®"Civil" means in relevant part "1 a: of or relating
to citizens... b: of or relating to the state or its
citizenry...3 a: of, relating to, or based on civil law..c:

established by law...5. of, relating to, or involving the general
public, their activities, needs, or ways, or civic affairs as

di stingui shed fromspecial (as mlitary or religious) affairs.”
Webster's Ninth New Collegiate Dictionary, at 244 (Merriam
Webster Inc. 1990).

"Action" is defined in relevant part as "2 : The
bringi ng about of an alteration by force or through a natural
agency 3 : the manner or nethod of performng...4 : an act of
will 5 a: a thing done: DEED." |d. at 54.

®Inits stipulation, Fireman's Fund admits that the
cl osure of industry was acconplished by civil authorities. Am
Joint Stip. at § 17 ("Tarboro instituted a curfew and did not
allowits industrial plants, including Narricot, to operate.").
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If the word "action"” is anbiguous, that anbiguity nust
be resolved in favor of the insured. Stopping people from
entering a road and instructing business to halt operations
plainly are "actions"” in any ordinary use of English. | f
Fireman's Fund wanted to be nore exacting about what type of
behavi or qualifies, it could have been. For instance, in Atru

Health System v. Anerican Protection |Insurance Conmpany, 238 F.3d

961, 963 (8th Cir. 2001), the Gvil Authority C ause there
provi ded that "access to such described premses is specifically
prohi bited by order of civil authority."

Fireman's Fund al so argues that because Tarboro's
actions were preventative they sonehow did not result froma
covered cause of loss. As we have stated, covered causes of |oss
under the insurance policy are both hurricane and flood. It is
true that sonme of Tarboro's actions were preventative in nature.
For instance, Tarboro suspended industry to ration drinking water
made Iimted by the flooding of the raw water punp, and to stop
i ndustrial waste from overwhel mng the fl ooded waste water
treatnment plant. Nevertheless, they were not "preventative" in
any material sense since they did not prevent a covered cause of
| oss, nanely a hurricane or flood. Regardless of whether Tarboro
t ook the neasures to prevent hurricane and fl ood damage or
alleviate the perils caused by hurricane and fl ood damage, the
measures still resulted from hurricane and fl ood.

A eland Sinpson, on which Fireman's Fund heavily

relies, is inapposite. There, the civil authority actions were
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preventative in the sense that they prevented a covered peril.
On that basis, the Court ruled the civil authority's actions did

not result froma covered cause of | oss. C el and Si npson Co. V.

Fireman's Ins. Co., 11 Pa.D. & 2d 607 (Lackawanna Ct. of Conmon

Pl. 1957), aff'd without opinion, 140 A 2d 41 (Pa. 1958) (hol ding

city order closing businesses after hurricane and flood to
prevent fire does not result froma covered cause of |oss, where
fireis the peril).

Thus, Narricot's business and extra i ncone expense
| osses caused by Tarboro's prohibition of access to its prem ses
are covered. But because a genuine issue of fact exists as to
the extent of those |osses, Narricot is entitled to summary
judgnent on liability but not on damages.

On summary judgnent, the dispositive question is
whet her, based on the evidence of record, any reasonable trier of
fact could find against the noving party and for the party
opposi ng sunmary judgnent. Narricot, as plaintiff, bears the
burden of proving every elenent of its case, including insurance
|l oss’, at trial. Because the evidence which Narricot presented on
the magnitude of |oss is speculative and inconplete, it is

possi bl e that a reasonable jury -- even considering that

" Berkeley Inn, Inc. v. Centennial Ins. Co., 422 A 2d
1078, 1080 (Pa. Super. 1980).
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def endant has not proffered any evidence of its own -- could fail
to be persuaded by Narricot's evidence of dammges. ®

Since a triable issue of fact remains as to the anount
of business |oss, summary judgnment will be denied to both parties

on damages.

B. Bovkins, Virginia

At the Boykins, Virginia facility, Narricot also
mai ntains it is covered for business incone and extra expense
| osses under the GCivil Authority C ause of the insurance
contract. The contract at Boykins differs fromthat at Tarboro
in one inportant respect. Flood is not a covered cause of | oss.
Because of the flood exclusion, and a concurrent |oss causation
clause, the Gvil Authority Cl ause does not insure Narricot's

busi ness incone and extra expense | osses.

® The only evidence Narricot presents to substantiate
its claimof $162,368.00 in business | osses are spreadsheets.

The docunents are not annexed to affidavits as Rule 56 requires.
Mor eover, the spreadsheets do not disclose plaintiff's nmethod for
calculating |loss, and why that nethod is accurate.

For exanpl e, the spreadsheets cal cul ate sales | oss due
to the civil authority order by extrapolating fromthe sales
Narricot made in the two nonths prior to the hurricane. However,
there is no testinony or evidence for why that particular two-
nmont h period represents an accurate baseline. Al so, Narricot
appears to cal cul ate business |osses for the period Septenber 17,
1999 to Novenber 4, 1999 (w thout explanation), even though the
closure of its facility did not last for as long a period and the
Civil Authority Clause Iimts coverage of business |osses to "30
consecutive days" fromthe date of the civil authority action.

We are not deciding that Narricot did not sustain
$162,368. 00 in business |osses. W sinply cannot say that any
reasonable jury would find that amount to be proved.
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Under the Cvil Authority C ause, quoted supra at Part
I11.B, it a condition of coverage that the danmage to property
other than the prem ses of the insured that precipitates the

civil authority action be "caused by or resulting from any

‘covered cause of loss.'" The parties agree that the civil
authority actions assertedly taken here -- prohibiting road
travel and closing the Narricot facility -- resulted from

hurricane and flood. Hurricane is covered, but flood is
excluded. The question of |aw is whether danage to other
property that results froma covered risk and an excluded risk is
a "'covered cause of loss'" under the Civil Authority C ause. W
conclude that it is not.

Initially we note that the damage to the other property
that was the focus of the civil authority actions was caused, at
|l east in part, by flood. One property, the public waste water
treatnent system was inundated, causing the County of
Sout hanpton to order Narricot to cease industrial operations
until Narricot's waste could be handl ed. The other, the public
roads, were inundated to the point of being inpassable. The
County accordingly limted travel. There is no evidence of
record fromwhich a trier of fact could conclude that property
damaged by sonething other than flood, such as w nd-damaged
el ectrical lines, caused the County of Southanpton to take the

civil authority actions forbidding access to Narricot's facility.
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Several provisions in the contract bear on the question
of whet her a conbination of a covered peril and an excl uded peri
is a "'covered cause of loss'" under the Cvil Authority C ause.

"Covered Cause of Loss" nmeans a cause of |oss
or damage i nsured agai nst by the "covered
cause of |oss" clause of the Coverage Section
and not excluded or limted el sewhere in the
Cover age Secti on.

Id., at PR 27, & N. 2;
"Cover ed Causes of Loss"

Thi s Coverage Section insures all risks of
di rect physical |oss or damage, except as
excluded or Iimted el sewhere in this
Coverage Section....

Id., at PR-6, § A and,
"Excl usi ons"

Thi s Coverage Section does not insure against
| oss or damage caused directly or indirectly
by any of the following. Such |oss or danmage
is excluded regardless of any other cause or
event that contributes concurrently or in any
sequence to the | oss.

"Fl ood"

Id. at PR-8, 8§ D.1 (enphasis added).

The insurance policy's terns, read together, show that
the conjunction of a covered peril and an excluded peril is not a
"covered cause of loss". Although Hurricane Fl oyd caused the
damage to the other property, because flood here al so caused the
damage, the danage to the other property was not caused by a

covered cause of | oss. This is so whether hurricane caused the

15



fl oods which in "sequence" damaged the property or the floods
came "concurrently” with the hurricane to danmage the property.
Id. at 8 D.1. Because Boykins's actions prohibiting access to
Narricot's prem ses did not result froma "'covered cause of
loss'" the Civil Authority C ause does not provide coverage.

This conclusion -- that a conbi nati on of covered and
excluded perils is not a "covered cause of loss" -- is fortified
by a decision of Judge Padova construing a policy with a

simlarly worded exclusion. Doylestown Elec. Supply Co. v. M.

Casualty Ins. Co., No. 96-632, 1996 U. S. Dist. LEXIS, 20599, at

*13 (E.D. Pa. Dec. 31, 1996), aff'd wthout opinion, 133 F.3d 909

(3d. Cr. 1997) ("[B]ecause damage to the Prem ses was caused by
both [']surface water['] and 'water that backed up froma sewer

or drain,' the Policy precludes coverage."). See also Rorer

Goup Inc. v. Ins. Co. of N Anmer., 655 A 2d 123, 125 n.1 (Pa.

Super. 1995) ("Cracking is covered, so long as it was not caused
in whole or in part by an excluded peril.").

Narricot clainms that the concurrent |oss causation
provision (8 D.1) does not nodify the CGvil Authority C ause
because it applies only to "this Coverage Section". The Cvil
Authority Clause is found in a different coverage section. This
argunent is unavailing because the endorsenent containing the

Cvil Authority Clause is, on its face, "subject to all terns,
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condi tions, provisions, and stipulations" of the Coverage
Section.® 1d. at PR 29.

Since the insurance policy nakes unanbi guous that a
conmbi nati on of hurricane and flood is not a covered cause of
| oss, triggering protection under the Cvil Authority C ause, we
must give it effect. W wll therefore grant summary judgnent to

Fireman's Fund as to this claim

| V. Concl usi on

At Tarboro, we will grant sunmary judgnent to Narricot
on liability, but not on danages. Tarboro's action prohibiting
access to Narricot's facility by closing Anaconda Road and
suspending industry is a covered event. However, since a genuine

i ssue of material fact exists as to the business | osses resulting

therefrom we will deny summary judgment to both parties on
damages.

At Boykins, we will grant sunmary judgnent to Fireman's
Fund.

® Narricot makes another argument that because it had
flood insurance with a different insurer that somehow hurricane
and flood are a "covered cause of loss". This argunent is
unavai l i ng because "covered cause of loss" is a contractual term
bet ween these parties, and their agreenent does not reasonably
allow Narricot's reading. "Covered cause of |oss" does not
i ncl ude any force consisting in whole or part of a listed
exclusion. Regardless of whether covered by a different insurer,
flood is a listed exclusion in this policy.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NARRI COT | NDUSTRI ES : ClVIL ACTI ON
V. :
FI REMAN' S FUND | NSURANCE CO : NO. 01-4679
ORDER

AND NOW this 30th day of Septenber, 2002, upon
consi deration of defendant's notion for sunmary judgnent (Doc.
No. 15) and plaintiff's response thereto, and plaintiff's notion
for summary judgnment (Doc. No. 17) and defendant's response
thereto, in accordance with the Menorandumissued this day, it is
her eby ORDERED t hat :

1. The cross notions for summary judgnment are GRANTED
| N PART AND DENI ED I N PART, as foll ows;

2. Plaintiff's notion for summary judgnment is GRANTED
as to liability only at Tarboro, North Carolina;

3. Def endant's notion for summary judgnment is GRANTED
as to the Boykins, Virginia claim and

4. In all other respects, the notions are DEN ED.

BY THE COURT:



Stewart Dal zel |, J.
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