N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

F. T. | NTERNATI ONAL, LTD. : ClVIL ACTI ON
V.

THOVAS E. MASON and :
MARSHLAND, LTD. : NO. 00-5004

VEMORANDUM ORDER

Def endant Mason has filed a Motion to Schedul e Heari ng.
The purpose of the requested hearing would be to show that he has
now attenpted to transfer for plaintiff's benefit funds he took
fromplaintiff and placed in an account under his control at a
bank in Dom nica which allegedly has recently been placed into
recei vership and is under investigation for "noney | aundering and
fraud." Defendant asks that the court then order his release "as
the reason for his continued incarceration no |onger exists”
since "it may be inpossible for M. Mason to obtain [this]
noney. "?!

Def endant' s persistent refusal to return the noney on
account in Domnica is a manifestation of his contenpt but not
per se the reason for his incarceration. Defendant refused to
obey a court order to return mllions of dollars taken from
plaintiff including substantial anobunts traced to himin addition

to the funds in Domnica, as detailed in the court's nenoranda of

'Plaintiff documented the transfer of at |east $300, 000 from
the bank to M. Mason during the period he |ast clained the funds
he had placed in the bank were unobt ai nabl e.



May 25, 2001 and August 10, 2001, and to provide financi al
records from which other funds could be traced.?

In a related submi ssion filed on Septenber 10, 2002 in
response to a court inquiry regarding the prom sed transfer of
funds, defendant Mason suggests that a "M . Cardonna does in fact
exist."® This would not explain or excuse defendant's use of
noney taken fromplaintiff for a prom sed high yield investnent
to purchase a house, furnishings and autonobiles for M. Mason or
to make unreported cash "gifts" and "loans" to fam |y nenbers and
associ ates of M. Mason. As the court noted in its menorandum of
August 10, 2001, M. Mason "does not need the elusive M. Cardona
to effect a transfer of defendants' interest in mllions of
plaintiff's dollars irrefutably traced to him"

Def endant Mason's pendi ng appeal fromthe order
confining himfor contenpt would ordinarily divest the court of

jurisdiction. See Giggs v. Provident Consumer Discount Co., 459

U S 56, 58 (1982); Bensalem Twp. V. International Surplus Lines

> As summarized in the court's nenorandum of August 10,
2002, substantial conpliance would be "the retrieval and transfer
of the $4,965,000 in identified funds and assets, or $4, 600, 000
plus a credi ble accounting for the $365,000 in paynments to famly
agai nst whom plaintiff nay proceed, and the production of
def endants' ODBT account records unless they confirmplaintiff's
belief that there are additional funds accessible nore fully to
ef fect conpliance.™

® M. Mason testified that he was well acquainted with this
I ndi vi dual who purportedly directed the investnent programinto
whi ch def endant pronised to place plaintiff's funds and then
spell ed his nanme as Cardona.



Ins. Co., 38 F. 3d 1303, 1314 (3d G r. 1994). Insofar as

def endant had suggested as a basis for release the inprobability
of eventual conpliance despite continued confinenent, as
addressed in the court's nenorandum of August 10, 2001, his
appeal may be noot as he now appears to acknow edge t hat
confinement has induced an effort toward at |east parti al

conpliance. Also, see Chadw ck v. Janecka, F.3d ___, 2002

US App. LEXIS 17172, *30 (3d Cr. Aug. 20, 2002) (questioning
but not deci di ng whether the "no substantial |ikelihood of

conpl i ance" standard renains good |aw after United M ne Wrkers

v. Bagwell, 512 U S. 821 (1994)).% In any event, that a claimon
whi ch an appeal was predi cated may be npot woul d not extinguish
t he appeal .

Al so, defendant did not serve a copy of this notion on
counsel for plaintiff which clearly has a critical interest and a
right to file a response. Unless certified as uncontested, every
notion and supporting brief nmust be acconpanied by a witten

verification of service. See L.R Cv. P. 7.1(d). Defendant

* The court applied this standard in response to defendant's
notion to rescind the order of contenpt and concluded that "there
is arealistic possibility of conpliance by M. Mason once he
recogni zes that he cannot con his way to rel ease while retaining
mllions of plaintiff's dollars.™

3



filed no supporting brief as required by L.R Civ. P. 7.1(c).?®
Def endant did submit a certificate of service with the instant
notion, however, it shows only that a copy of the notion was
served upon defendant's current |ocal counsel, John I. MMahon,
Jr., and an Assistant U S. Attorney who is apparently directing
an investigation into the activities of M. Mason which gave rise
to this action.®

ACCORDI N&Y, this day of Septenber, 2002, ITIS
HEREBY ORDERED t hat def endant Mason's Mdtion to Schedul e Heari ng
(Doc. #97) is DENIED, without prejudice to renew wi th proper
service upon plaintiff and with a supporting nmenorandum i ncl udi ng
an explanation of the court's jurisdiction to act in the present
ci rcumst ances.

BY THE COURT:

JAY C. VALDMAN, J.

®As noted, defendant filed a submi ssion on Septenber 10,
2002 regarding the status of the prom sed and overdue transfer of
funds fromDomnica. In this subm ssion defendant el aborated
upon the efforts purportedly underway to effect a transfer and on
the current state of the offshore bank. This subm ssion was
unacconpani ed by any certificate of service and there is
otherwi se no indication that it has been served on any ot her

party.

®I'n the submnission of Septenber 10, 2002, defense counsel
requests that the court ask the governnent to investigate the
true circunstances of the bank in Dom nica. Counsel candidly
acknow edged that she cannot determ ne or state that M. Mason
has had no role in the fate of the bank in Dom nica or any
depl etion of funds therein "w thout further investigation by the
United States Governnent."” Wiile any investigation of M.
Mason's conduct by the U.S. Attorney's Ofice would logically
include some inquiry in this regard, it is not the role of the
court to advise or direct the executive branch in the conduct of
a crimnal investigation.



