IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BENDERSON- WAl NBERG, L. P., : ClVIL ACTI ON
: NO 01-5078
Pl ai ntiff,
V.
ATLANTI C TOYS, INC., ET AL.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. SEPTEMBER , 2002

. 1 NTRODUCTI ON

In this breach of contract action, plaintiff, Benderson-
Wai nberg, L.P. (“Benderson”), the landlord of a conmercial property
| ocated at Wangl eboro Consuner Square in Ham|ton, New Jersey,
seeks damages resulting fromthe failure of defendant Atlantic
Toys, Inc. (“Atlantic Toys”), the tenant at the | eased property, to
make rental paynents under a | ease agreenent, and from Atlantic
Toys’ subsequent abandonnent of the | eased property. Defendants
counterclaimed for alleged breaches of certain oral prom ses
concerning the | ease agreenent. The court bifurcated for trial the
issues of liability and damages.

After a bench trial, and pursuant to Federal Rule of
Cvil Procedure 52(c), the court entered partial judgnent on the
issue of liability only in favor of Benderson on Benderson’s

conplaint and Atlantic Toys’ counterclaimand against Atlantic Toys
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on Benderson’s conpl aint and defendants’ counterclaim Thereafter,
the court held a second bench trial solely on the issue of damages.
What follows constitutes the court’s findings of fact and
conclusions of law as to damages. See Fed. R Cv. P. 52(a).
Benderson contends that it is entitled to danmages in the
amount of $453,991.92, a figure which includes “past damages” in
t he amount of $216, 876.58 and projected “future damages” in the
amount of $220, 280.54, plus $16,800 in attorney’'s fees.? As to
past damages, Atlantic Toys contests the anount of |iquidated
damages, late fees, and charge for final inspection and repair that
Benderson clains is owed. Atlantic Toys has al so advanced its own
future damage cal cul ations, pointing out that the | eased prem ses
were relet by Benderson to a new tenant, who, had it stayed for the
full termof five years, and exercised one of its two five-year
options, would make Benderson $48, 319.80 better off under the new

| ease than under the Atlantic Toys | ease.?

1. Plaintiff’s calculations, while not challenged by the
defendant, are internally inconsistent in several respects.

First, Benderson reports in its subm ssions to the court two

di fferent nunbers representing past danages, $216,876.58 and
$216, 911. 38. $216,876.58 appears to be correct, given the anounts
on which it is based. Second, Benderson refers to two different
nunbers, $453,991.92 and $476, 226. 13, as representing its total
damages. O these, $453,991.92 is the anount ultimtely sought
as relief. Third, Benderson reports attorney’s fees in two

di fferent amounts, $16,800 and $18, 000, and provi des no
docunent ati on that m ght suggest which of these is correct. It is
uncl ear whether the $150 in “legal fees,” listed in Exhibit Ato
Plaintiff’s Proposed Findings of Fact and Concl usions of Law was
a part of either calculation.

2. In fact, the defendant forecasts three possible values for
the new tenant’s | ease by considering the economc effects on
(continued...)
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Above and beyond the cl ai med anount of total damages,
the parties clash over whether the | ease agreenent’s plain
| anguage, which refers to “[a]ll costs charged to or incurred by
[ Benderson] in the collection of any anmounts owed,” Pl’'s Ex. A
1 48 [hereinafter “Lease”], entitles Benderson to claimattorney’s
fees in the amount of $16, 800.

For the reasons stated below, the court concl udes that

Atlantic Toys owes Benderson a total of $414,568.48 as foll ows.

For the tinme after Atlantic Toys vacated the prem ses, and before
the new tenant took possession, Atlantic Toys nust pay Benderson
$79,448.20 in unpaid rent, $77,844.40 in |iquidated damages,
$9, 612. 46 in unpaid common area nai ntenance fees, $559.35 for
utilities and insurance, and $12,812.20 in unpaid taxes, and
$21,632.67 in late fees that accrued on these itens in accordance
with the terns of the | ease. Mdreover, based on a conparative
valuation of Atlantic Toys’' |ease and that of the replacenent
tenant, the court finds that Benderson is entitled to $220, 280. 54,
an anount that represents the net |oss of future rent reduced to
present val ue.

Benderson is not entitled to collect $1,250 as a final
i nspection fee, because this fee was not set out under the terns of
its | ease. Moreover, although Benderson is entitled to collect from

Atlantic Toys $77,844 in |liquidated danages, Benderson may not

2. (...continued)

Benderson if the new tenant |left after one termof its |ease, or
stayed for two or three terns. The $48,319.80 represents the
def endant’ s “probabl e case scenario.”
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collect late fees on top of and in addition to this anount, nor is
Benderson entitled to $16,800 in attorney’'s fees. The court also
finds that Atlantic Toys is entitled to a credit of $5,621.34, the
anount of its security deposit, against all anmounts owed to

Bender son

1. BACKGROUND

On or about Septenber 23, 1997, Benderson and Atlantic
Toys entered into a ten year | ease agreenent (“lease”) whereby
Atlantic Toys agreed to | ease store space |ocated at Wangl eboro
Consuner Square, a shopping center in Ham|lton, New Jersey
(“premises”). Benderson is the owner and operator of nunerous
shoppi ng centers throughout the country. Atlantic Toys owns and
operates several toy stores in the Phil adel phia and South Jersey
area. Defendants Janes R Levy and Barry Shefsky are the principals
of Atlantic Toys and guarantors under the |ease. Levy holds a
bachel or’s degree in accounting fromVillanova University.

Under the | ease, which term comenced Novenber 5, 1997
and which was to be governed by New Jersey |aw, Atlantic Toys
agreed to nake a security deposit, and to pay nonthly rent, as well
as to pay a pro rata share of |ocal taxes, commobn area nmi ntenance
(CAM, conmon utilities and insurance. Any rent or other charge
that remai ned unpaid nore than ten days after it becanme due was
subject to a flat late charge of two percent, accruing nonthly on
t he bal ance of the unpaid bill. The |ease also contained an

accel eration clause, which provided that, should Atlantic Toys
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default on required paynents and fail to cure the default after
Bender son gave notice of it, the entire bal ance of the unpaid | ease
obligations for the full termof the | ease woul d becone i Mmedi ately
due and payabl e.

In the event that Atlantic Toys vacated the prem ses
before the end of the lease term the |ease entitled Benderson to
i qui dat ed damages in an anount equal to the m ni mum nonthly rent
for every nonth that the prem ses remai ned vacant. These
| i qui dat ed danmages were to be paid over and above all rent and
ot her damages that Atlantic Toys already owed as a result of any
breach of the |ease. Mreover, Atlantic Toys agreed to pay “[a]l
costs charged to or incurred by [Benderson] in the collection of
any anounts owed pursuant to [the] |ease.” Lease | 48.

Begi nni ng on or around Decenber, 2000, Atlantic Toys
failed to make the required paynents under the | ease as they becane
due. On or about January 5, 2001, Benderson notified Atlantic Toys
that it was in default. Atlantic Toys failed to cure the default,
and since Decenber, 2000 has paid no rents or required charges. On
or about March 11, 2001, Atlantic Toys vacated the prem ses.

The prem ses remai ned vacant for a year until a new
comercial tenant, Dots, took possession on April 17, 2002. The
Dots | ease runs for five years, plus two five-year options to be
exerci sed by Dots. Moreover, Dots has a right to termnate the
| ease after three years if sales at the premises fail to exceed

$900, 000 per year.



1. DI SCUSSI ON

A. Applicable Law

The parties agree that under the | ease the cal cul ation
of damages is to be nmade under New Jersey |law. Under New Jersey
law, a | andlord seeking to recover danages for a tenant’s breach of
a |l ease nust “establish the existence and continuance in effect of
the contract of lease . . ., a breach of conditions, and the

resul tant damage flowi ng fromsuch breach.” dark v. Byrne, 187 A

165, 167 (N.J. 1936). Damages nust be proved by a preponderance of

the evidence, Caputo v. United States, 157 F. Supp. 568, 569

(D.N. J. 1957). The cal cul ation of damages nust be reasonably

certain. See Lane v. GOl Delivery, Inc., 524 A 2d 405, 409 (N.J.

Super. C. App. Dv. 1987) (noting that plaintiff nust prove
damages “with such certainty as the nature of the case nmay permt,
| aying a foundation which will enable the trier of the facts to
make a fair and reasonable estimate”). The court will eval uate
Benderson’s claimto past damages, future damages, and attorney’s
fees, separately and seriatim

B. Past Dannges

Accordi ng to Benderson, “past damages” are those danages
incurred during the tinme when the prem ses were unoccupi ed after
Atlantic Toys had vacated in violation of the |ease, and before
Dot s took possession. The clains to past danages i ncl ude
$77,448.20 in unpaid rent, $77,844.40 in |iquidated damages,
$9, 612. 46 in conmon area mai ntenance costs, $559.35 in utilities

and i nsurance fees, $12,812.20 in taxes, $35,344.77 in |l ate fees,
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$5.20 in credit reports, and $1,250 for final inspection and
repairs. Defendant Atlantic Toys contests only the anount of
i qui dated danmages, the | ate fees, and the charge for final

i nspection and repair.

1. Atl antic Toys' |iqui dated dannges chal | enge

Under New Jersey law, a party challenging the
enforceability of a |iquidated damages cl ause under a comrerci al
| ease bears the burden of proving its unreasonabl eness, see

Wasserman'’s, Inc. v. Township of M ddl etown, 645 A . 2d 100, 108

(N.J. 1994); see also Metlife Capital Fin. Corp. v. WAshington Ave.

Assocs. L.P., 732 A 2d 493, 499 (N. J. 1999) (characteri zing

I i qui dat ed damages provisions “presunptively reasonable” in a

“commer ci al context between sophisticated parties,” and placing the

burden of proving unreasonabl eness on a provision s challenger).
The decision as to enforceability is ultimtely a

question of law for the court. Wasserman’s, 645 A . 2d at 110. In

doing so, the court nust consider “whether the set anobunt ‘is a
reasonabl e forecast of just conpensation for the harmthat is
caused by the breach’ and whether that harm ‘is incapable or very
difficult of accurate estimate.’” 1d. at 106-07 (quoting West nount

Country Cub v. Kaneny, 197 A .2d 379, 382 (N.J. Super. App. Dv.

1964)). In practical effect, “the nore uncertain the damages
caused by a breach, the nore latitude courts [give] the parties on
their estinmate of damages.” Metlife, 732 A 2d at 498. |If these
el enents of reasonabl eness are absent, a |iquidated danages cl ause

is void as a penalty. See Westnount Country Cub, 197 A 2d at 382.

-7-



(“Penalty is the sum. . . which is fixed, not as a pre-estimte of
probabl e actual danmages, but as a punishnent, the threat of which
is designed to prevent the breach.”).

In the present case, Benderson clainms $77,844.40 in
I i qui dat ed damages, cal cul ated in accordance with the terns of the
| ease, as “an anount equal to the mninmumnonthly rent, which
damages shall be paid in addition to and not in lieu of all other
damages to which Lessor is entitled by law or by this Lease.”
Lease, ¥ 53B.® Defendant Atlantic Toys asserts that this provision
is void as a penalty, because it doubles the anobunt that Atlantic
Toys is already obligated to pay as rent for the building as it
stands enpty. The court concludes that Atlantic Toys has failed to
nmeet its burden of overcom ng the presunption of reasonabl eness
that attaches to |iquidated damages provisions in the conmerci al

cont ext . See Metlife, 732 A 2d at 499.

First, the court finds that the damages that would fl ow
fromAtlantic Toys' breach of the |l ease were difficult to estimate
wth certainty at the tine that the parties signed the |lease. To
this effect, Benderson presented the testinony of Stewart Wi nberg,
a partner of Benderson Devel opnent Conpany, the |largest private
owner and operator of shopping centers in the United States. T.T.

at 1. M. Wiinberg testified to a “ripple effect” that occurs in

3. According to the terns of the |ease, the nonthly renta
during the period when Atlantic Toys vacated was $5, 972. 67.
Lease, at 1. The prem ses stood vacant for approxi mtely 13
nont hs. Atlantic Toys does not contest the accuracy of
Benderson’s cal cul ati on of |iqui dated damages according to the
terns of the | ease.
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the stores adjacent to the vacant space when space is “dark,” i.e.,
w thout a tenant for a period of tine. As a result of unappealing
and enpty spaces, less traffic conmes to the shopping center in
general, and specifically to the parts of the shopping center where
there is vacant space. T.T. at 17. As a result, the decreased
traffic either reduces the actual percentage rent that the |andlord
receives, or the ability of the landlord to collect percentage rent
at all fromthose tenants that remain in the shopping center. 1d.
at 27-28. Moreover, of the remaining tenants, sone have |ease
provisions that allow themto pay only percentage or half rent, or
even termnate their leases, if vacancies in the building exceed a
certain nunber. |d. at 17-18. M. Wi nberg pointed out that
estimating the total anpunt of damages is extrenely difficult, if
not inpossible. 1d. at 28. Atlantic Toys did not contradict this
testinony, or offer any testinony to the contrary.

Second, applying the principle that the nore uncertain
the damages, the greater latitude the parties should have in their
estimate of damages, Metlife, 732 A 2d at 498, the court finds that
setting |liquidated damages in the anobunt of one nonth’s rent for
every nonth that the prem ses remain vacant is a reasonabl e neans
of addressing the difficult to determ ne danages that Benderson
woul d incur as a result of Atlantic Toys' breach. Instructive is

Landover Mall Ltd. P ship. v. Kinney Shoe Corp., 944 F.Supp. 443

(D. Md. 1996). In that case, which is markedly simlar to this
one, the court found that doubling mninmmrent was a reasonabl e

approxi mati on of damages when at the tinme that the parties executed

-0-



the lease it was known that a violation of the | ease would “affect
the Mall’s vacancy rate, tenant m x, custonmer draw, profitability,
or . . . ability to relet the space,” id. at 445, but that “it was
unknown by either party just what the actual and consequenti al
damages woul d be.” [d. at 446.°%

Appl ying the sane logic in the present case, the court
concludes that, in this context, one nonth’s mninmumrent for each
month that the prem ses are vacant is a reasonable forecast of just
conpensation for the harmthat would be caused by Atlantic Toys’
breach, given that the harmis incapable or difficult of accurate

estimate. See Wasserman, 645 A 2d at 106-07. Accordingly,

Benderson is entitled to $77,844.40 in |iqui dated danages for the
year that the prem ses remai ned vacant.

2. Late fees

A charge of late fees may be considered a “valid neasure
of liquidated danmages,” Metlife, 732 A 2d at 499. A presunption of
reasonabl eness attaches to a provision in a witten |ease requiring
the paynent of late fees in the event of default. See id. The
burden of proving unreasonabl eness falls squarely on the

challenger. 1d. 1In this case, Atlantic Toys' bare assertions that

4. In reaching its final determ nation of reasonabl eness, the
court also analyzed the facts and circunmstances surroundi ng the
Lease at the time that it was made, and concl uded that the tenant
in that case was aware that damages were uncertain, had severa
opportunities to negotiate changes to the cl ause, and was
famliar with the 100% m ni mum rent requirenent. See Landover
Mal |, 944 F. Supp. 446-47. Simlarly, in this case, Atlantic Toys
has presented no evidence that it was blindsided by the

I i qui dat ed damages provi sion, and had no ability to negotiate
changes to it.
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the late fee arrangenents set forth inits |ease with Benderson are
usurious, unreasonable and unsubstantiated, are insufficient to
satisfy its burden of proving that |ate fees charged were not
reasonable. Thus, the court finds that Benderson is entitled to
|ate fees at the rate specified in the | ease for past due rent,

CAM taxes, utilities, and insurance.

This court finds, however, that Benderson is not
entitled to collect late fees for the period during which it is
also entitled to recover |iquidated damages. The Lease between
Benderson and Atlantic Toys states that “[a]ny rents renmaining
unpaid ten (10) days after due date or any other charges renaining
unpaid (10) days after receipt of invoice shall be subject to a two
percent (2% nonthly late charge.” Lease, at 1-2. In practica
effect, the |l anguage of this provision enables Benderson to coll ect
for each nonth that the prem ses renmai ned vacant a flat paynent of
two percent of the total delinquent bill. Accordingly, Benderson
has clainmed a total of $35,344.77 in |ate fees on rent and ot her
charges, which accunul ated on CAM |iquidated damages, utilities,
and insurance for the tine during which the prem ses stood vacant.
Atlantic Toys asserts that the 2% nonthly |ate charge is usurious
and unreasonabl e, because, should a bill remain unpaid over the
course of a year, the delinquent tenant woul d end up paying the
equi val ent of 24% i nterest.

New Jersey courts have not settled on a bright line
per cent age above which a late fee will be deened a penalty as a

matter of law. However, the New Jersey Supreme Court’s opinion in
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Metlife, 732 A 2d at 493, which addressed the inposition of a flat
percentage |ate fee associated with |ate paynents on a nortgage, is
instructive as a point of conparison.® In Metlife, the court
considered |late fees on a prom ssory note, and deened the note’s
flat percentage |late fee of five percent per nonth to be a “valid
measure of |iquidated danages.” 1d. at 502.

The court’s reasoning in Metlife singled out two key
consi derations bearing on reasonabl eness: (1) the direct link
bet ween anount of damages and anount owed, id. at 500, and (2) the
sophistication of the parties. Id. at 502. As to the first, in
spite of the fact that the |late fee was cal cul ated according to a
flat percentage rate, it nonethel ess reasonably refl ected and
approxi mated the | ender’s danmages. |In particular, the court noted
that “danages resulting fromthe |oss of investnent opportunity
increase wwth the size of the late installnent paynent. Thus, a
| ender suffers both larger adm nistrative and ‘opportunity cost’
damages when a borrower is late with a larger paynent.” 1d. at

500. The sane logic obviously applies to | ate paynents due under a

5. The Metlife court specifically stated: “This hol ding applies
only to commercial |oan transactions and does not address the

i ssue of enforceability of |iquidated danage cl auses in consuner
contracts or in residential nortgages.” Metlife, 732 A 2d at 502
n.2. Gven the overall tenor of the Metlife opinion, which
contains repeated references to the sophistication of the parties
involved in the transaction at issue, it appears that the court
had specific concerns about the inplications of its opinion with
respect to inexperienced private parties. These concerns are not
inplicated in the present case, as Benderson identifies itself as
t he | argest devel oper of shopping centers in the United States,
Atlantic Toys is a major corporate concern, and the | ease at

i ssue is wholly conmmerci al
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| ease. As one court explained in the context of a |andlord-tenant
si tuation:

[T]he late fee is intended to conpensate
Landl ord for the adm nistrative expense

and i nconveni ence associated with untinely
rent, including | ate paynment notices and

addi tional bookkeeping, and for the | oss of
rental inconme. Landlords . . . typically
have nortgage paynments, real estate taxes,

i nsurance, naintenance and ot her expenses
required to nmaintain the | eased property.
Del i nquent rent not only results in a | oss

of use, neasured as interest, but also
interrupts normal cash flow and may affect
the landlord s ability to neet its operating
expenses . . . The greater the anobunt of l|ate rent
and the longer the rent remains past due, the
greater the adverse inpact on the |andlord s
busi ness.

Gershin v. Demming, 685 N.E.2d 1125, 1130 (Ind. C. App. 1997).

In this simlar context, the court concl udes that
damages fromthe | ate paynent of the | ease obligation are in this
case inherently difficult to estimate, and potentially quite
significant, depending on the anount past due. Considering that
New Jersey has allowed a five percent flat fee accruing nonthly in
the comrercial |ending context, Metlife, 732 A 2d at 499,°
Benderson’s two percent fee accruing nonthly does not appear so
unreasonabl e or disproportionate as to constitute a penalty.

Atlantic Toys has offered no evidence to the contrary.

6. At |east one court outside New Jersey has endorsed a one
percent flat percentage daily |ate fee, which, under the sanme

| ogi ¢ advanced by Atlantic Toys, could anobunt to a 365% i nterest
paynent if allowed to accrue over a year, Gershin, 685 N E. 3d at
1130.
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The second consideration that the Metlife court explored
was the apparent sophistication of the commercial parties. See id.
at 502. This factor weighs heavily against Atlantic Toys in the
present case. Atlantic Toys is in the business of operating retai
stores at shopping centers, and thus has previously entered into
simlar | ease agreenents. Atlantic Toys al so was represented by
counsel in negotiating the | ease. Mreover, one of its principals
holds a B.A in accounting. |In Metlife, as here, the transaction
“invol ved an arns-length, fully negotiated transacti on between two
sophi sticated commercial parties, each represented by counsel,”
Metlife, 732 A.2d at 502. 1In the final analysis, the Metlife court
noted that “a small percentage |ate charge on a comercial loan is
sinply part of the cost of doing business.” 1d.

As a comrercial party challenging late fees, Atlantic
Toys bears a heavy burden of overcom ng the presunption of

reasonabl eness. Wasserman’'s Inc. v. Township of M ddl etown, 645

A . 2d 100, 108 (N. J. 1994); see also Metlife, 732 A 2d at 499. This

it has failed to do. Accordingly, Atlantic Toys nust be held to
the bargain that it nade with respect to |ate fees that accrued on

unpaid rent, CAM taxes, utilities, and insurance.’

7. Benderson al so seens to have included in its total
calculation of clainmed |ate fees $350 and $18 in late fees for
Atlantic Toys’ nonpaynent of a $1, 250 inspection fee and $150 in
“l egal fees,” respectively. Because the court concludes that
Benderson is entitled to neither the inspection fee, see infra
Part 11.B.3, nor attorney’'s fees, see infra Part |1.D, Benderson
may not collect the late fees associated with these expenses.
Accordingly, the court has subtracted an additional $368 fromthe
total amount of |ate fees that Benderson cl ains.
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Benderson al so apparently contends that under the |ease,
it is entitled to collect |late fees on the anount of |iquidated
damages.® The | ease provides that “for each nonth such viol ations
occur, [Lessee] shall pay Lessor as |iquidated danages an anount
equal to nonthly rent.” Lease, § 53B. The court disagrees. The
fact that under the | ease |iquidated damages are neasured in terns
of m nimum nonthly rent does not nean that such paynents constitute
rent, nor does any provision in the | ease nention when such
paynments are due, or set forth what additional penalties, if any,
m ght attach. Because |iquidated danmages are not rent, they are
not subject to the late fees that may attach to rental paynents.

Moreover, to the extent that the |iqui dated damages
provision in the |l ease purports to be a reasonable estimate of the
| andl ord’ s damages for a tenant’s breach, allowi ng the collection
of late fee paynents on top of |iquidated damages woul d constitute
partial double recovery.

Therefore, Benderson is entitled to a total of

$21,632.67 in late fees accruing only on unpaid rent, CAM taxes,

8. The |iquidated damages provision states that such “danmages
shall be in addition to and not in lieu of all other damages to
which the Lessor is entitled by law or by this |lease.” Lease,
53B. (emphasis supplied). The late fee provision states that
“any . . . charges [other than rent] remaining unpaid ten (10)
days after receipt of invoice shall be subject to a two percent
(29 nonthly late charge.” Lease, at 1. To the extent that

i qui dated damages fall under the rubric of “other charges,” they
are arguably subject to the two percent |ate fee.
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utilities, and insurance only,® and not on the anount of |iquidated
damages.

3. Fi nal i nspection fee

Def endant Atl antic Toys chal | enges Benderson’s cl ai m of
a “final inspection fee and repair” of $1,250 as “overreachi ng” on
the part of the landlord. This dispute is easily resolved by
reference to the |l ease. The agreenent, which is otherw se replete
with details on charges owed, nakes no nention of any fina
i nspection fee. Accordingly, such a fee is not one of the charges
arising under the terns of the | ease, and Benderson is not entitled
to collect it.

4, Security deposit

Atlantic Toys asserts that its security deposit of
$5, 621. 34, entrusted to Benderson at the beginning of its |ease,
shoul d be credited toward any anount that it is found to owe in the
course of these proceedings. The |ease indeed provides that, in
the event of breach of |ease, “Lessor may apply all or part of the
Security Deposit to . . . default.” Lease, T 48. It nmakes no
mention of any right on the part of the landlord to keep the entire
security deposit if danmages are otherw se paid. Therefore,
Atlantic Toys should be credited with having al ready pai d Benderson

$5,621. 34 toward satisfying its obligation.?

9. As noted above, Benderson is not entitled to collect |ate
fees on any anmount of attorney’s fees, or on the final inspection
f ee. See di scussion, supra note 7.

10. See infra Part 111.
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5. Summary of past danmges

The court finds that Atlantic Toys owes Benderson a
total of $199,909.28 in past damages for unpaid rent, CAM taxes,
utilities, and insurance, and |iquidated damages. O this figure,
Benderson may collect only $21,632.67 in late fees for unpaid rent,
CAM taxes, utilities, and insurance; Benderson is entitled to no
|ate fees on top of the |iquidated danages. Because the | ease
makes no provision for paynent of a final inspection fee, Benderson
is not entitled to the $1,250 that it clains as such a fee, or any
|ate fee that accrued on this anobunt when Atlantic Toys did not
pay. Simlarly, because the court disallows attorney’'s fees in
this case, see infra Part 11.D., Benderson is entitled to no | ate
fees as to this item Lastly, Atlantic Toys is entitled to a
credit in the amunt of $5,621.34, its security deposit, toward any
total anounts owed.

C. Fut ure Damages

A present value calculation is integral to any realistic

estimation of future | osses. See Chesapeake & Chio Railway Co. V.

Kelly, 241 U. S. 485, 489 (1916) (noting that “[s]o far as a verdi ct
i s based upon the deprivation of future benefits, it wll afford

nmore than conpensation if it be made up by aggregating the benefits
wi t hout taking account of the earning power of the noney that is
presently to be awarded,” because “a given anount of noney in hand
is wrth nore than the |Ii ke sum of noney payable in the future.”);

see also Russell v. Gty of WIldwod, 428 F.2d 1176, 1181 (3d Gr.
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1970) (applying New Jersey |law) (“The objective is to place the
plaintiff in the same econom c position as would have been his if
the injury had not occurred.”). Present val ue represents “what
interest could be fairly expected fromsafe investnent which a
person of ordinary prudence, but w thout particular financial
experience and skill, could make . . . .” Russell, 428 F.2d at
1183. A party nay establish present val ue through the use of
expert w tnesses, or through introducing the standard tables into

evi dence. See Chesapeake & Chio R R Co., 241 U. S. at 491.

At trial, Benderson offered the testinony of Stewart
Wi nberg as an expert. M. Winberg has twenty-five years of
experience in shopping center comercial |easing. M. Winberg
testified that the I ease wwth the replacenent tenant was for five
years with a “kick out” provision available to the tenant at the
end of three years. M. Winberg testified that, based on his
experience, there was a 75% probability that the new tenant would
termnate the | ease at the end of three years. Based on this
assunption, Weinberg first calculated the net rent that Benderson
woul d receive during the first three years of the new | ease,
factoring in the anmount that Benderson spent in construction costs
to prepare the premses for the new tenant. Second, Wi nberg
calculated the net rent that it would receive during the last two
years of the five year |ease, once it had recouped its construction
costs. Third, Winberg discounted the last two years’ rent by 75%
to reflect the probability that the | ease woul d not be extended

beyond three years. Fromthese cal cul ations, Wi nberg found the
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val ue of the replacenent |ease to be $127,238.88. He then
subtracted that anmount from $415,405. 04, which represented the
rental value of the Atlantic Toys’ |ease. Winberg then discounted
the difference ($415,405.04 - $127,238.88 = $288,166.16) by a rate
of 4.75% nonthly for a total of $220, 280. 54.

Def endant does not quarrel with the nethod that M.

Wei nberg used to calculate the present value, as such.!' Rather

11. A survey of the case |law reveals that Benderson’s nethod of
calculating its future | osses devi ates sonewhat from what appears
to be the rule. See Chapman & Cole v. Itel Container Int’'l B.V.,
865 F.2d 676, 688 (5th Cr. 1989)(“The plaintiff nmust prove the
present value of future rents |less the present val ue of actual
rents received or the cash market value of the property for the
remai nder of the lease.”); Inre J. Bildner & Sons, Inc., 106
B.R 8, 13 (Bankr. D. Mass . 1989) (“[T]he federal rule . .
provi des that the neasure of damages is the difference between
the present |ease value for the remainder of the termand the
present fair rental value of the remainder of the term both

di scounted to present value.”); Third Nat’'|l Bank v. Wnner Corp.
29 B.R 383, 385 (MD. Tenn. 1982) (citing Mller v. Irving Trust
Co., 296 U. S 256, 258 (1935) and Kuehner v. Irving Trust Co.,
299 U. S. 445, 450 (1937))(“[Q ne must subtract the present rental
value for the remainder of the termof the | ease discounted to
present value fromthe value of the rent reserved in the |ease,
al so discounted to present value. [This] . . . step anticipates
mtigation of danmages by the landlord.”). Because Atlantic Toys
did not object to Benderson’s nethod of cal culating present

val ue, any objection is waived.

Mor eover, Atlantic Toys’ own expert appeared to agree
with Benderson’s nethod. See T.T. at 49-50.

Q Wien you relet the property . . . that the tenant
has vacated, how did you apply those rental suns of
noney to what was owed to the tenant who vacat ed?

A W would credit . . . the | essee.

Q Wuld you credit it toward the anmount that was due
in the remaining years of the |ease, or did you
credit it to the anmount due for the renmining years
of the | ease conputed at present value? D d you
(continued...)
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def endant proposed an alternative nethod for calculating future
damages. In this vein, through the testinony of M. Levy, one of
Atlantic Toys’ principals and an accountant by training, it reduced
the anobunts that it owed on the balance of its ten year |ease to
present val ue, $351,917.30, and estimated that it owed $67, 789. 36
for the twel ve nonths when the prenises stood vacant.!® |t then
made three different present value cal cul ations of the value of the
Dots | ease, based on whether Dots woul d decide to remain
Benderson’s tenant for five years, or exercise its two five-year
options to renew, and therefore remain on for ten or fifteen
years.® Atlantic Toys then subtracted the present value of the

Dots | ease in each of the three scenarios fromthe present val ue of

11. (...continued)
apply that present value before or after you
appl i ed—

A: To the net nunber.
Q To the net nunber before you present-valued it?
A Yes.

12. In fact, this nunber does not reflect the full anount of
damages that Benderson suffered during the period of vacancy.
Atl antic Toys, unlike Benderson, did not add to this anount, for
exmapl e, what it owed in pro rated rent for 17 days in Apri

bef ore Dots took possession.

13. At trial, the defendant argued that Dots’ two five year
options to renew its | ease had val ue to Benderson, because, if
Dot s exercised them Benderson would be in a better economc
position than it would have been had Atlantic Toys occupied the
prem ses for the duration of its | ease. However, as the court
noted at trial, when the landlord extends options to its tenants,
it loses the flexibility to rent the space to another tenant at a
potentially higher price. Accordingly, this court concluded that
options to renew had no value to Benderson. T.T. at 69-71.
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the Atlantic Toys |ease, $351,917.30. To this difference, Atlantic
Toys then added the total anmount due for downtime when the prem ses
stood vacant. O these three scenarios, Atlantic Toys asserted,
W thout stating the basis for this assunption, that Dots woul d
remain for all five years in the original |ease and woul d then
exercise one five year option. Based on this assunption, Atlantic
Toys argues that Benderson woul d be better off by $48, 319. 80 under
the Dots | ease.

This calculation is flawed in two respects. First,
Atlantic Toys’ valuation does not take into account unpaid taxes,
utilities or insurance paynents that would fall due during that
time, T.T. at 58-59, or the fact that the prem ses was vacant for
nore than twel ve nonths. Second, Atlantic Toys’ nodel does not
take into account the likelihood that Dots would term nate its
| ease three years into its five year term Third, Atlantic Toys
contends that the two five-year options held by Dots are of val ue
to Benderson. This is not so. An option to extend or renew the
termof a lease is valuable to the party who holds it--Dots, not to
the party who grants it— Benderson. Indeed, in his testinony at
trial, Stewart Wainberg testified for Benderson that Dots
negotiated for a kick out provision that would al nost certainly

result in Dots’ termnating the | ease after three years.

14. At trial, M. Winberg testified as foll ows:

Dots originally insisted on doing a three-year deal. W
really hadn’t done three year deals in that entire
property, so we resisted . . . but the space was vacant

(continued...)
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Based on the foregoing, the court concludes that
Bender son has proved its damages by a preponderance of the evidence
and with reasonable certainty. Accordingly, is entitled to
$220, 280. 54, the present value of its future damages.

D. Attorney's fees

The phrase “col |l ection costs” may enconpass attorney’s

fees. See, e.q., FDICv. Wley, Gv. No. 91-2726, 1993 W 21085,

at *1 (D.N.J. Jan. 19, 1993) (“[T]he note contained a collection-
costs clause stating, ‘[i]f you sue ne to collect this Note, | wll
pay you all court costs permtted by law, plus an attorney’ s fee .

."). Indeed, as a general rule, “[t]he contract |anguage °‘al
reasonabl e collection costs’ is a broad term and a conmmon sense

readi ng includes attorney’s fees.” kla. Fixture Co. v. ASK

Conputer Sys., Inc., 45 F.3d 380, 382 (10th Cr. 1995).

In practice, courts construe the | anguage of collection
costs clauses in light of the overall structure of the docunent.

See id. (“[H ere, the situation that gives rise to the right to

14. (...continued)
. . . SO the conpromse . . . was to give thema five-
year deal with the right to termnate if their sales did
not exceed $900,000. In their mnd $900, 000 was a high
nunber, which nore or |ess preserved their right to
term nate.

W have about eight other Dots deals right now . . .

[and] those stores by and |arge are nature, and of those
ei ght stores six of themare doing considerably |ess than
$900,000 . . . . So using our track record with them
there is a 75 percent probability that they woul d have
the ability to term nate.

T.T. at 9-10.
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recover ‘reasonable collection costs’ is where it is necessary
toinitiate | egal proceedings. Taken together with the

reasonabl e col |l ection costs | anguage, the ‘| egal proceedi ngs’

| anguage can only nean that attorney’s fees are to be included

under this provision.”); RB-3 Assocs. v. MA Bruder & Sons, Inc.,

No. C-3-95-198, 1996 W. 1609231, at *3 n.2 (S.D. Ohio. Aug. 26,
1996) (“[A]lthough . . . the Lease Agreenent provides that al
collection costs wll be paid by the Lessee, the term‘collection
costs’ apparently does not refer to attorneys’ fees, as the Lease
contains a specific provision for attorneys’ fees in [another
section].”).

In the present case, Benderson clains $16,800 in
attorney’s fees on the basis of the follow ng | anguage in the
| ease, which appears under a caption |abeled “collection costs”:
“All costs charged to or incurred by Lessor in the collection of
any anounts owed pursuant to this Lease shall be paid by Lessee

" Lease, Y 49. Atlantic Toys retorts that the |ease

| anguage does not obligate it to pay Benderson’s attorney’s fees,
pointing out that there is no specific clause that provides for
paynment of attorney’s fees, or any |anguage that suggests a |ink
bet ween col l ection costs and attorney’s fees. Gven that the
| anguage in the |l ease is subject to varying interpretations,
i ncluding the one suggested by Atlantic Toys, the court concl udes
t hat the docunent is anbi guous.

As a rule of construction for collection clauses,

“ambiguity . . . nmust be construed against . . . the drafter of the
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docunent.” Bank of New Jersey v. lLarson, 23 B.R 466, 473 (Bankr.

D.N. J. 1982) (noting that “[a]lthough the [drafter] m ght have
meant to nmake all collection costs recoverable, such intent is not
clearly stated in the prom ssory notes”). Thus, the court
construes the anbiguity in this | ease agai nst Benderson. @G ven
that one reasonable interpretation of the |ease suggests that the
term*“col lection costs” did not include paynent of attorney’s fees,

the court will deny attorney’'s fees in this case.?®®

[11. CONCLUSI ON

Based on the foregoing analysis, judgnent is entered in
favor of Benderson in the anount of $414,568.48. This figure is
conprised of $199, 909.28 in past damages and $220.280.54 in future
damages, mnus a credit in the anount of $5,621.34, which

represents Atlantic Toys’ security deposit. Attorney' s fees are

deni ed.
An appropriate order foll ows.
15. In any event, Benderson’'s claimof attorney's fees fails for
want of proof. |If a party asks at trial for attorney’s fees

pursuant to a collection costs clause, the record nust be
“sufficiently conplete to enable [the court] to reach a fair
determ nation as to the extent of the |egal services rendered and
t he reasonabl e value to be paid pursuant to the contractua
provision.” Cohen v. Fair Lawn Dairies, Inc., 210 A . 2d 73, 74
(N.J. 1965). Here, Benderson has provided no evidence to
substantiate its claimof attorney’'s fees in the anount of

$16, 800.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

BENDERSON- WAl NBERG, L. P., : ClVIL ACTION
: NO. 01-5078
Pl aintiff,
V.
ATLANTI C TOYS, INC., ET AL.

Def endant s.

J UDGVENT

AND NOW on this _ day of Septenber, 2002, after a bench
trial, pursuant to Federal Rule of G vil Procedure 52(a) and the
court’s order of June 17, 2002 entering partial judgnment in favor
of plaintiff on plaintiff’s conplaint and defendants’ counterclaim
and agai nst defendant on plaintiff’s conplaint and defendants’
counterclaimon the issue of liability only, JUDGVENT is ENTERED in
favor of plaintiff and against defendants in the anount of
$414, 568. 48.

AND I'T IS SO ORDERED

EDUARDO C. ROBRENO J.



