IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN B. NERCSA and : CIVIL ACTI ON
ROBERT NERCSA :

V.
STORECAST MERCHANDI SI NG
CORPORATI ON and STORECAST :
CORPORATI ON OF AMERI CA : NO. 02-440

MEMEMORANDUM

WALDVAN, J. August 28, 2002

| . | nt r oducti on

Plaintiff Kathleen Nerosa has asserted an array of
clains under Title VII, the Age Di scrimnation in Enploynent Act
("ADEA"), the Anericans with Disabilities Act ("ADA"), the Equal
Pay Act ("EPA") and the Pennsyl vania Human Rel ati ons Act ("PHRA")
agai nst her forner enployer, Storecast Merchandi si ng Corporation
("Storecast").! Her husband, Robert Nerosa, has asserted a claim

for 1 oss of consortium

Def endant has noved to dismss Counts |1, IV, V, VI,
VII, VI, I X Xand Xl of plaintiffs' conplaint as well as
portions of Counts | and Il for failure to state cogni zabl e

clains. Defendant has al so requested sanctions agai nst

plaintiffs' attorney to conpensate defendant for |egal fees

! The conpl aint al so names Storecast Corporation of Anerica
as a defendant. |In fact, the two defendants are the sane entity.
St orecast Merchandi si ng Corporation was fornerly known as
St orecast Corporation of America. Thus, although there has been
no request to correct the caption, the court refers to the
defendant in the singular.



incurred in responding to "frivol ous positions" taken by
plaintiffs in their brief after being "presented with clear |egal
authority explaining the deficiencies therein."

11, Factual All egati ons

The facts as alleged by plaintiffs are as foll ow

Ms. Nerosa was hired by defendant in October 1985 as a
full-time enpl oyee after working part-tinme for 1 Y2years as a
merchandiser. In April 1991, she was pronoted to the supervisory
position of retail manager. |In March 2000, she was transferred
to the I-Star Division where she was responsi ble for supervising
16 team | eaders.

Ms. Nerosa was paid a |lower salary than Frank Gl martin
and Richard Haggerty, two male supervisors in their thirties who
performed simlar job functions and possessed simlar job titles
as plaintiff. The male supervisors were assigned nore sales
associ ates and nore stores than was Ms. Nerosa and territories
| ess saturated with conpetitors. They were thus able to generate
nore sal es volune and revenues. During the course of her
enpl oynent, Ms. Nerosa never received any negative performance
evaluations or witten or verbal warnings about her perfornmance.

I n Septenber 2000, Ms. Nerosa was placed on nedication
to treat several related nedical conditions including shortness
of breath, a heart murmur, sinus tachycardia, rapid heart beat,

chest pain and non-insulin dependent diabetes nellitus.



On Decenber 1, 2000, a treating physician provided her
with a nmedical note advising that she should refrain from heavy
or strenuous physical activity such as pushing and pulling due to
a cardiac condition. M. Nerosa could performall essential
functions of her job duties which did not include heavy or
strenuous physical tasks. She had subordi nate enpl oyees who
coul d push or pull heavy boxes when an occasion to do so arose.

Ms. Nerosa presented the nedical note to Matthew
Ki er nan, her supervisor and defendant's director of operations,
on Decenber 1, 2000. Later that day he berated Ms. Nerosa for
nearly thirty m nutes about an assigned project and a m nor
variation in her performance of certain job duties. She becane
faint, dizzy and weak. She collapsed into a wall and was taken
to a hospital.?

On January 5, 2001, M. Kiernan advised Ms. Nerosa that

she was being termnated for poor work performance. Three days

2Plaintiff submits a copy of the hospital report with her
brief in response to defendant's notion which she invites the
court to consider. It shows that she was examned in the
energency room for shortness of breath and anxiety. In
plaintiff's account to the admtting nurse there is no nention of
an onset of synptons during an altercation with a supervisor.
Plaintiff related that she had been under a | ot of stress at work
and had a sudden onset of synptons while standing at a copyi ng
machine. Wiile plaintiff references her hospital visit in the
conpl aint, she does not specifically reference or append the
hospital report. In resolving the instant notion, the court wll
t hus disregard the report and assune to be true the description
of this event alleged in the conplaint.
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| ater, she received a letter of term nation from defendant which
di d not specify any reason for her termnation.?

At the tine of her termnation, Ms. Nerosa was 53 years
of age and earned an annual salary of $33,700. Her repl acenent
was a 34-year-old male with little prior relevant work experience
who earned a | esser salary.

On March 26, 2001, Ms. Nerosa filed a Charge of
Discrimnation with the Equal Enpl oynent Qpportunity Comm ssion
("EEQCC') which was cross-filed with the Pennsyl vania Human
Rel ati ons Conmm ssion ("PHRC'). She alleged that she was
term nat ed because of her age and disability and was
di scrim nated against in salary based on her gender. On Cctober
31, 2001, the EEOC issued a formal Dism ssal of Ms. Nerosa's
charges on the ground that the agency could not conclude fromits
i nvestigation that any violation had occurred. The EEOC advi sed

plaintiff of her right to sue. The instant action foll owed.*

3 Defendant's enpl oyee handbook provides a list of
progressive disciplinary steps generally to be undertaken prior
to termnation for other than a series of |isted major
infractions. None were undertaken in Ms. Nerosa's case.

‘“Plaintiff expatiates for seven pages in her brief about the
di sm ssal of her clains by the EEOC. She contends that the
agency conducted an i nadequate investigation, was guilty of
actionabl e m sfeasance and vi ol ated her due process rights
including the right to cross-exam ne adverse w tnesses. None of
this has any bearing on the court's disposition of the instant
not i on.



The conpl ai nt contains 92 paragraphs and spans 37
pages. Mich of what is pled is repetitive and the el even counts
into which the conplaint is segnented fail to correspond in any
coherent manner to the various |egal clains and theories
advanced.

In Count |, captioned "Violation of the Age
Discrimnation in Enploynent Act," plaintiffs actually set forth
multiple clains which are then replicated in subsequent counts.
Ms. Nerosa alleges that her termnation was "part of a pattern
and practice of unlawful age, sex and disability discrimnation
and age, sex and disability harassnent.” She also all eges that
t he defendant violated the Equal Pay Act by paying her a |esser
sal ary than nal e supervisors.

In Count |1, Ms. Nerosa alleges that defendant
term nat ed her because of her age and created a work environnment
hostile to persons of her age in violation of the ADEA.

In Count |11, Ms. Nerosa alleges that defendant engaged
in unlawful age, sex and disability discrimnation and age sex
and disability harassnent in violation of the PHRA

In Count |V, she alleges that defendant engaged in age,
sex and disability discrimnation as well as age, sex and
di sability harassment and retaliated agai nst her for opposing

this conduct with indifference to her federally protected rights



thus entitling her to punitive damages under the PHRA, the ADEA,
the ADA and Title VII.

In Count V, she alleges that defendant violated Title
VII by engaging in unlawful age, sex and disability
discrimnation and a pattern or practice of unlawful age, sex,
and disability harassnent.

In Count VI, Ms. Nerosa alleges that defendant viol ated
the ADA by refusing to permit her to continue to work, with or
W t hout a reasonabl e accommodati on, based on her record of
i npai rment and defendant's erroneous perception of her inability
to performthe essential functions of her job. In Count VIII,
she all eges that the sane conduct constitutes a violation of the
PHRA.

In Count VII, she alleges that defendant violated the
ADA by failing to reasonably acconmodat e her perceived inpairnment
and permt her to continue to work. In Count |IX, captioned
"Retaliation Pursuant to the Anericans with Disabilities Act,"
she all eges that defendant wongfully term nated her, refused to
acknowl edge her accommodati on request and engaged in unspecified
deceptive conduct calculated to prevent her fromcontinuing to
performher job duties. In Count X, she alleges that the sane
conduct constitutes a violation of the PHRA

In Count XI, M. Nerosa asserts a claimfor |oss of

consortium



1. DI SCUSSI ON

Def endant asserts that Ms. Nerosa failed to
adm ni stratively exhaust her hostile work environnent,
retaliation and gender-based discrimnation clains, and failed to
state cogni zabl e hostile work environnent, retaliation or
disability clainms under federal or state |law.® Defendant al so
asserts that M. Nerosa may not predicate a | oss of consortium
claimon the enploynent discrimnation statutes relied upon and
that Ms. Nerosa may not recover punitive damages on her ADEA and
rel ated PHRA cl ai ns. ®

A notion to dism ss pursuant to Rule 12(b)(6) tests the
| egal sufficiency of a claimwhile accepting as true the
claimant's al |l egati ons and reasonabl e i nferences therefrom and

viewing themin the Iight nost favorable to her. See Markow tz

V. Northeast Land Co., 906 F.2d 100, 103 (3d Cr. 1990); Sturmyv.

Cark, 835 F.2d 1009, 1011 (3d Cr. 1987); Wnterberg v. CNA Ins.

Co., 868 F. Supp. 713, 718 (E.D. Pa. 1994), aff'd, 72 F.3d 318

(3d Cr. 1995). A court may al so consider any docunent

>The PHRA is construed and applied in a manner consi stent
with the federal enploynent discrimnation statutes. See Weston
v. Pennsylvania, 251 F.3d 420, 425 n.3 (3d Cr. 2001); Kelly v.
Drexel University, 94 F.3d 102, 105 (3d Cir. 1996).

®1n their reply nmenorandum plaintiffs concede that
punitive danages are not recoverabl e under the ADEA and the PHRA
Def endant has not noved to strike the punitive damages cl ai m
under Title VI1 or the ADA, but rather to dismss the Title VII
and ADA claimin their entirety.



referenced in or integral to the conplaint on which plaintiff's

claimis based. See In re Burlington Coat Factory Securities

Litigation, 114 F.3d 1410, 1426 (3d Gr. 1997); In re

West i nghouse Securities Litigation, 90 F.3d 696, 707 (3d Gr.

1996). A court, however, need not credit conclusory allegations
or legal conclusions in deciding such a notion to dismss. See

CGeneral Mbtors Corp. v. New A.C. Chevrolet, Inc., 263 F.3d 296

333 (3d Cr. 2001); Morse v. Lower Merion School Dist., 132 F. 3d

902, 906 (3d Cir. 1997); L.S.T., Inc. v. Crow, 49 F.3d 679, 683-

84 (11th Gr. 1995). A conplaint nay be dism ssed when the facts
all eged and the reasonable inferences therefromare |legally

insufficient to support the relief sought. See Pennsylvania ex

rel. Zimrerman v. PepsiCo., Inc., 836 F.2d 173, 179 (3d Gr.

1988) .
A Adm ni strative Exhaustion

As a precondition for filing suit under Title VII, the
ADEA, the ADA and the PHRA a plaintiff nust exhaust a clai m by
presenting it in an admnistrative charge to the EEOC and t he

PHRC. See Antol v. Perry, 82 F.3d 1291, 1295-96 (3d Cr. 1996)

(plaintiff nmust exhaust Title VII clains); Fakete v. Aetna, Inc.,

152 F. Supp. 2d 722, 731 (E.D. Pa. 2001) (plaintiff nust exhaust

PHRA and ADEA clains); Deily v. Waste Mgt. of Allentown, 118 F

Supp. 2d 539, 541 (E.D. Pa. 2000) (plaintiff nust exhaust ADA

cl ai ms) .



The scope of a judicial conplaint is not limted to the

four corners of the adm nistrative charge. See Love v. Pull nman,

404 U.S. 522, 527 (1972); H cks v. ABT Assoc., 572 F.2d 960, 963

(3d Gr. 1978); Duffy v. Mssinari, 202 F.R D. 437, 440 (E. D. Pa.

2001). It is delimted, however, to acts fairly within the scope
of the charge or the investigation which can reasonably be

expected to result fromit. See Holtz v. Rockefeller & Co., 258

F.3d 62, 83 (2d Gr. 2001); H cks, 572 F.2d at 966; Ostapow cz V.

Johnson Bronze Co., 541 F.2d 394, 398-99 (3d G r. 1976); Shouten

v. CSX Transportation, Inc., 58 F. Supp. 2d 614, 616 (E. D. Pa.

1999) .

There nust be a cl ose nexus between the facts
supporting each claimor an additional claimin the judicial
conplaint nust fairly appear to be an expl anation of the original
charge or one growing out of it. See Duffy, 202 F.R D. at 440;

Galvis v. HGO Services, 49 F. Supp. 2d 445, 448-49 (E. D. Pa.

1999). A plaintiff, for instance, may not maintain a hostile
wor k environnment or retaliation claimbased on an adm ni strative

charge of discrimnatory termnation. See Wight v. Phil adel phia

Gas Works, 2001 W 1169108, *2 (E.D. Pa. Cct. 2, 2001)

(dism ssing hostile work environnment and retaliation clains where

EEQCC charge asserted only claimof racially-notivated di scharge).
In her adm nistrative charge, Ms. Nerosa checked boxes

i ndicating that the she was discrimnated agai nst on the basis of



sex, age and disability. She indicated that this discrimnation
t ook place on January 5, 2001, the day she was infornmed by M.

Ki ernan of her termnation. |In the narrative section, she
related that she had been term nated because of her age and after
advi si ng defendant of a nedical restriction, and that she was
paid |l ess than nale co-workers with simlar responsibilities.

She al so referenced the incident in which M. Kiernan unfairly
chastised her.’

A hostile work environnment exists when a workplace is
pernmeated with discrimnatory intimdation, ridicule and insult
SO severe or pervasive as to alter the terns and conditions of
the victims enploynent and create an abusi ve worki ng

environnent. See Harris v. Forklift Systens, Inc., 510 U. S. 17,

21 (1993). Conduct that is not sufficiently severe or pervasive
to create an objectively hostile or abusive environnment is not
actionable. 1d.

"[ C onduct nust be extrene to anobunt to a change in the

ternms and conditions of enploynent." Faragher v. City of Boca

Rat on, 524 U. S. 775, 788 (1998). Incidents of harassnent are

pervasive if they occur in concert or with regularity. See

"Plaintiff's counsel subnitted a ten-page letter on Cctober
4, 2001 to the EECC in support of her clainms. It is abundantly
clear froma reading of this subm ssion that plaintiff's clains
were limted to unlawful term nation based on age, gender and
di sability, and disparate conpensation to which there is a brief
ref erence.
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Andrews v. Gty of Phil adel phia, 895 F.2d 1469, 1484 (3d Gr.

1990) . 8

To state a hostile work environnment claim a plaintiff
must show that she suffered intentional discrimnation because of
her protected status; the discrimnation was pervasive and
regul ar; the discrimnation detrinentally affected the plaintiff
and woul d detrinentally affect a reasonabl e person of the sane
protected status in that position; and the existence of

respondeat superior liability. See Weston, 251 F.3d at 426;

Kunin v. Sears, Roebuck & Co., 175 F.3d 289, 293 (3d Gr. 1999).°

8Plaintiffs variously use the terns harassnent and hostile
work environment. It is not altogether clear whether they are
using these terns interchangeably or in an attenpt to assert
different clains. Defendant has understandably presuned the
former and proceeded to address the hostile work environnent
clainms accordingly. 1In any event, there is no distinct cause of
action for harassnent. |If acts of harassnent are sufficiently
severe or pervasive, they may give rise to a hostile work
envi ronment cl aim

® The Third Crcuit has not addressed whether a cl ai m based
on hostile work environnent is avail able under the ADEA. See
Tumplo v. Triangle Pacific Corp., 46 F. Supp. 2d 410, 412 n.2
(E.D. Pa. 1999). Courts that have considered an age based
hostil e work environnent claimhave simlarly required the
plaintiff to show that she is over forty; that she was subject to
harassnment; and that the harassment was sufficiently severe or
pervasive so as to alter the conditions of enploynent and create
an abusive working environnment. See Larcher v. West, 147 F
Supp. 2d 538, 543 (5th Cir. 2001). See also Burns v. AAF-MQay,
Inc., 166 F.3d 292, 294 (4th Gr. 1999) (reciting el enents but
declining to deci de whet her such a clai mwould be viable);
Crawford v. Medina Gen. Hosp., 96 F.3d 830, 834 (6th Cir. 1996).
The Third Circuit has recognized a claimfor a work environnent
hostile to persons with disabilities which simlarly requires a
plaintiff to show, inter alia, that she has a disability within
t he neani ng of the ADA and was subjected to severe or persistent
harassment. See Walton v. Mental Health Ass'n, 168 F.3d 661, 667
(3d Gr. 1999).

11



To establish vicarious liability of an enpl oyer for the
actions of a co-worker, a plaintiff nust show that the enployer
failed to provide a reasonabl e avenue for conplaint or was aware
of the alleged harassnent and failed to take appropriate renedi al

action. See Weston, 251 F.3d at 427. Wen an actionable hostile

work environnent is created by a supervisor with i medi ate or
successively higher authority over the plaintiff, the burden is
on the enployer to show it exercised reasonable care to prevent
and pronptly correct harassi ng behavior and the plaintiff
unreasonably failed to pursue corrective opportunities it

provi ded or otherwi se to avoid harm unless the supervisor's
harassnment cul mnates in a tangi bl e adverse enpl oynent action in

whi ch case vicarious liability is established. See Burlington

| ndustries, Inc. v. Ellerth, 524 U S. 742, 765 (1998).

In her admnistrative conplaint, Ms. Nerosa related an
i nstance of verbal abuse by a supervisor which resulted in her
becoming faint. Nowhere in her admnistrative conplaint did
plaintiff state or allege facts which would show that she had
been subjected to a hostile work environnent. Plaintiffs appear
to think that proof of bias or aninus of a type required to
establish any claimof intentional discrimnation necessarily
shows the existence of a hostile work environment. M. Nerosa's
current clainms of a hostile work environment are not within the

scope of her EECC conplaint or the investigation which could

12



reasonably have been expected to flow fromthe clains of
di scrimnation asserted in her admnistrative charge. See Cheek

v. Western & Southern Life Ins. Co., 31 F.3d 497, 503 (7th Cr.

1994) ("Ordinarily a claimof sexual harassnment cannot be
reasonably inferred fromallegations in an EEOC charge of sexua

discrimnation."); Aranburu v. Boeing Co., 112 F. 3d 1398, 1409-

1410 (10th G r. 1997) (hostile work environnment claimnot
reasonably related to wongful discharge claimcontained in EECC
charge).1°

An enpl oyer may not retaliate agai nst an enpl oyee
because she has opposed a practice made unlawful by Title VII,
the ADEA, the ADA or the PHRA respectively, or because she nade a

charge, testified, assisted or otherw se participated in an

0 Plaintiffs have also failed to set forth a cogni zabl e
hostile work environnment claimin their court conplaint. The
age- based hostile work environnent claimis based on three
factual allegations: that younger enpl oyees were given
preferential job assignnents and greater assistance, that
Storecast failed to train its enployees in prevention of age
di scrimnation and that Storecast failed to take pronpt renedial
action to stop age discrimnation. Assum ng an age-based hostile
wor k environnment claimis cognizable, plaintiffs' allegations
fall far short of stating one. |In support of the gender-based
hostile work environment claim plaintiffs allege that Ms. Nerosa
was paid less than simlarly situated nal e enpl oyees and assi gned
nore conpetitive sales territories with | ess assistants. Wile a
decision to pay less to a femal e manager than a simlarly
situated nmal e manager or intentionally to achieve the sanme result
by assigning less lucrative sales territories to femal e managers
is actionable discrimnation, it does not as such constitute a
sexual ly hostile work environnent. Plaintiffs have not all eged
facts which woul d show that Ms. Nerosa was subject to severe or
pervasi ve harassnent because of a disability or perceived
di sability.

13



i nvestigation, hearing or other proceedi ng under any of these
statutes. See 42 U. S.C. §8 2000e-3(a); 29 U S.C. §8 623; 42 U.S.C
8§ 12203(a); 43 Pa. C.S. A 8 955(d). Essential to any such claim
are factual allegations which show that the enpl oyee engaged in
protected activity and was then the subject of an adverse

enpl oyment action as a result. See Fogleman v. Mercy Hospital,

Inc., 283 F.3d 561, 567-68 (3d Cr. 2002); &oosby v. Johnson &

Johnson Medical, Inc., 228 F.3d 313, 323 (3d Gr. 2000).

In her admnistrative charge, Ms. Nerosa did not check
the box for retaliation. Nowhere in her adm nistrative
conplaint, filed subsequent to her term nation, does plaintiff
use the word retaliation. She does not allege that she protested
agai nst discrimnation of any kind or had participated in any way
in an investigation or proceeding involving discrimnation at or

prior to the tine of her termination.* Plaintiff did not

Y\wWhet her an enpl oyee's request for a reasonable
accommodation is protected activity under the ADA is questionable
based on the actual wording of the statute. See Soileau v.
Quilford of Maine, Inc., 105 F. 3d 12, 16 (1st Cr. 1997);
Wllians v. Eastside Lunberyard and Supply Co., 190 F. Supp. 2d
1104, 1120 (S.D. Il1. 2001). A nunber of courts, however, have
inferred or assuned that such action is protected. See id. at
1121 & n.14. Ms. Nerosa did relate that she presented defendant
with a doctor's note regarding her need to avoid heavy or
strenuous physical tasks. |In the next sentence, however,
plaintiff makes clear that such tasks were not essential
functions of her job but that she had voluntarily "sonetinmes
assi sted subordi nate enpl oyees with their job duties which
required lifting, pushing and pulling heavy boxes." The ADA
provi des no basis for a request for accommodation, protected or
ot herwi se, to enable an enployee to performthe job duties of
ot her enpl oyees.

14



exhaust any claimfor retaliation. See Watson v. SEPTA, 1997 W

560181, *7 (E.D. Pa. Aug. 28, 1997) (retaliation clains barred
for failure to exhaust adm nistrative renmedi es where in EEOC
charge plaintiff neither alleged "retaliation" nor alleged that
she had conpl ai ned about discrimnation), aff'd, 207 F.3d 207 (3d

Cir. 2000), cert. denied, 531 U. S. 1147 (2001).1*

Nowhere in her adm nistrative conplaint did Ms. Nerosa
state that she was term nated on the basis of gender. She did,
however, check a box indicating discrimnation based on sex. She
al so stated that she was paid |l ess than two | ess experienced nal e
managers with simlar responsibilities and was replaced by a 34-
year-old male. Wre plaintiff claimng only that she was
di scharged on the basis of age, the fact that her replacenent was
mal e woul d be superfluous. It fairly appears that the scope of
an investigation resulting fromplaintiff's adm nistrative charge
woul d |i kely enconpass the rol e gender may have played in her

term nation. '3

2plaintiffs' court conplaint is also devoid of any
all egations that Ms. Nerosa protested agai nst discrimnation or
had participated in any investigation or proceeding under Title
VII, the ADEA, the ADA or the PHRA at or prior to the tinme of her
term nati on.

3 1n Count V, plaintiffs allege that defendant engaged in
unl awf ul age, sex and disability discrimnation and harassnent in
violation of Title VII. Title VII does not provide relief for
age or disability discrimnation.

15



B. Disability C ains

To sustain a prima facie case of discrimnation in
violation of the ADA, a plaintiff nust show that she has a
disability, that she is a qualified individual and that she has
suffered an adverse enpl oynent action because of that disability.

See Deane v. Pocono Med. Center, 142 F.3d 138, 142 (3d Cr.

1998) .

A qualified individual is "an individual with a
disability who, with or wthout reasonabl e accomodati on, can
performthe essential functions of the enploynent position that
such individual holds or desires.” 42 U S.C. § 12111. The ADA
defines a disability as:

(A) A physical or nental inpairnment that substantially
[imts one or nore major life activities of such
i ndi vi dual ;
(B) A record of such inpairnment; or
(C) Being regarded as having such inpairnent.
42 U.S.C. § 12102(2).*™
To survive a notion to dismss, a plaintiff nust allege

facts which show she has an inpairnent that "substantially

limts" at least one "major life activit[y]." Sacay v. Research

Foundation of the Gty Univ. of New York, 44 F. Supp. 2d 496,

501-02 (E.D.N. Y. 1999). See also Johnson v. Lehigh County, 2000

W. 1507072, *4 n.4 (E.D. Pa. Cct. 10, 2000) ("sinply restating

4 The PHRA contains a substantially identical definition.
See 42 Pa. C.S. A 8 954(p).

16



t he | anguage of the statute w thout describing a disability

fail[s] to state a claimunder the ADA"); Parisi v. Coca-Cola

Bottling Co., 995 F. Supp. 298, 302 (E.D.N.Y. 1998) ("plaintiff

must allege a factual basis that would support a finding of
substantial limtation of a major |ife activity, and may not rely
upon conclusory allegations of such a limtation") (internal

quotations omtted), aff'd, 172 F.3d 38 (2d Cr. 1999); MCann v.

Catholic Health Initiative, 1998 W. 575259, at *2 (E.D. Pa. Sept.

8, 1998); Sutton v. New Mexico Dept. of Children, Youth and

Fam lies, 922 F. Supp. 516, 518 (D.N.M 1996).
A mjor life activity is "substantially limted" if it
is affected in a "considerable" manner or "to a | arge degree."

Toyota Mbtor M. Kentucky, Inc. v. Wllians, 122 S. C. 681, 691

(2002). To be substantially limted in perform ng manual tasks,
an individual nust have an inpairnent that prevents or severely
restricts her fromdoing activities that are of central

i nportance to nost people's daily lives. "The central inquiry
must be whether the claimant is unable to performthe variety of
tasks central to nost people's daily lives, not whether the
claimant is unable to performthe tasks associated with her

specific job." |d. at 693. See also Heilweil v. Munt Sinai

17



Hosp., 32 F.3d 718, 722 (2d Cr. 1994), cert denied, 514 U S

1147 (1995) .15

Ms. Nerosa has several related nedical conditions which
she treats with prescribed nedication. The only resulting
limtation identified in her conplaint or in response to
def endant's di scussion of the major life activity requirenent is
an inability to engage in heavy lifting, pushing, pulling or
simlar strenuous physical tasks.1®

Sone capacity for lifting is of central inportance to

nost people's daily lives. See 29 CF. R App. 8§ 1630.2(i).Y A

> Medi cation and ot her neasures taken to correct or nmitigate
an inpairnment nmust be taken into account when determ ni ng whet her
an individual is substantially [imted in a major life activity
and is thus disabled within the neaning of the ADA. See Sutton
V. United Airlines, Inc., 527 U S. 471, 482 (1999).

At one point in their brief, plaintiffs reiterate Ms.
Nerosa's nedi cal conditions and seemto suggest that this
satisfies the requirenent of a disability. Insofar as this was
their intent, plaintiffs appear to confuse or conflate an
inmpairment with a disability.

Al t hough no agency has been given the authority to issue
regul ations interpreting the termdisability, the EECC has
nonet hel ess done so. See Sutton, 527 U S. at 479. The Suprene
Court has expressly declined to decide what | evel of deference
the interpretive guidelines are due. See Toyota, 122 S. . at
690; Albertson's, Inc. v. Kirkingburg, 527 U S. 555, 563 n.10
(1999); Sutton, 527 U.S. at 480. The Third G rcuit, however, has
relied on the regul ati ons and appended interpretative guidelines
pronul gated by the agency including the referenced guideline
suggesting that lifting can be a major life activity. See
Marinelli v. Cty of Erie, 216 F.3d 354, 363 (3d G r. 2000).

Al t hough not specifically so listed by the EECC, pushing and
pul l'ing woul d seemto be sufficiently conparabl e manual tasks.
There is no sound basis, however, for the suggestion that the
ability to perform strenuous physical tasks is a ngjor life
activity.
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[imtation on the ability to lift, however, does not
substantially limt an individual fromperformng activities of

central inportance to nost people's daily lives. See Mellon v.

Federal Express Corp., 239 F.3d 954, 957 (8th Cr. 2001) (15

pound lifting restriction and requirenent that plaintiff avoid

other stress to right armnot disability); Mrtinelli, 216 F.3d

at 363-364; Snow v. Ridgeview Medical Center, 128 F.3d 1201, 1207

(8th Gr. 1997) ("general lifting restriction inposed by a
physi cian, without nore, is insufficient to constitute a

disability"); Wllians v. Channel Master Satellite Sys., Inc.,

101 F.3d 346, 349 (4th Gr. 1996); Ray v. didden Co., 85 F.3d

227, 229 (5th GCr. 1996); Aucutt v. Six Flags Over M d-Anerica,

Inc., 85 F.3d 1311, 1319 (8th Cr. 1996).

The inability to engage in strenuous and heavy |ifting,
pul i ng or pushing does not render Ms. Nerosa disabled. Her
conclusory allegation that she has a disability is unsupported by
her actual factual allegations.

Ms. Nerosa al so asserts that she was term nated because
of her "record of inpairnent and the defendant enpl oyers'
erroneous perception of her inability to performthe essenti al
functions of her job."

To maintain a claimbased on a record of an inpairnent,
a plaintiff nust show she had an inpairment which substantially

limted a major life activity. See Ason v. General Electric
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Astrospace, 101 F.3d 947, 953 (3d Cr. 1996); Kresge v.
Crcuitek, 958 F. Supp. 223, 225 (E.D. Pa. 1997). Plaintiffs do
not allege facts which would show that Ms. Nerosa's condition
substantially limted a major life activity at the tinme of her
termnation or in the past. She has failed to set forth a
cogni zabl e claimunder 42 U S.C. 8§ 12102(2)(B)

I ndi vi dual s who are regarded as having a disability are
deened di sabled within the neaning of the ADA. See 42 U S.C
8§ 12012(2)(C). To maintain a claimunder this subsection, a
plaintiff nust show that a covered entity entertains the
m sperception that she has an inpairnent that substantially
limts a mpjor life activity when in fact she has no such
i npai rment or has an inpairnent that is not so limting. See

Sutton, 527 U S. at 489; Tice v. Centre Area Transportation

Aut hority, 247 F.3d 506, 514 (3d Cr. 2001). The enpl oyer nust
have perceived that the inpairnent substantially limted
plaintiff in a mjor life activity and not nerely with respect to

a particular job. See Murphy v. United Parcel Service, 527 U S

516, 522 (1999); Taylor v. Pathmark Stores, Inc., 177 F.3d 180,

192 (3d Gr. 1999) ("[a]n enpl oyer who sinply and erroneously
believes that a person is incapable of performng a particular
job will not be liable under the ADA").

The nere fact that an enployer is aware of an

enpl oyee' s i npai rment does not denonstrate that the enpl oyer

20



regarded the enpl oyee as disabled. See Kelly, 94 F.3d at 109.
That defendant knew plaintiff was incapable of engaging in heavy
lifting, pushing or pulling would not denonstrate that the

enpl oyer perceived her as being disabled. See Thonpson v. Holy

Fam |y Hosp., 121 F.3d 537, 541 (9th Gr. 1997).

Plaintiffs assert that defendant was under the
m sperception that Ms. Nerosa was unable to performthe essenti al
functions of her job. They do not allege any facts, however,
fromwhich it reasonably appears that defendant regarded her as
i ncapabl e of performng a class or broad range of jobs or was
ot herwi se substantially limted in a nmgjor |ife activity as
required to maintain a claimunder 42 U S.C. § 12102(2)(C). See

Mondzel ewski v. Pathmark Stores, Inc., 162 F.3d 778, 784 (3d Gr.

1999) .

The only basis provided in the conplaint for any
perception or msperception by defendant regarding plaintiff's
inpairment is the note fromplaintiff's physician which she
presented to M. Kiernan on Decenber 1, 2000. That note states
only that plaintiff should refrain from heavy or strenuous
pushi ng, pulling or physical tasks. One can reasonably infer
t hat upon reading the note, M. Kiernan would perceive that
plaintiff could not performthe referenced tasks but not that she
was substantially limted in a mpjor life activity. As it is not

al | eged that heavy or strenuous physical tasks were part of Ms.
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Nerosa's job duties, one cannot reasonably infer that M. Kiernan
woul d percei ve even that she was physically incapable of
perform ng her particul ar job.

The failure of an enployer to make reasonabl e
accommodations for a disabled enployee is also a form of
actionable discrimnation. See 42 U S. C. 8§ 12112(b)(5)(A).
Plaintiffs assert that defendant failed to acconmodate Ms. Nerosa
but do not elaborate. There is no allegation that defendant
required Ms. Nerosa to perform heavy or strenuous physical tasks
or forbade her to utilize subordinates to performsuch tasks if
and as needed. Rather, plaintiffs assert that defendant
percei ved Ms. Nerosa was unable to perform her job and suggest
that the appropriate "acconmodation” was to allow her to continue
to do so as she had been.

A perception that an enpl oyee is incapabl e of
performng a particular job is not the sane as a perception that
she is disabled. Mreover, an enployer is not obligated to
accommodate a perceived disability by ignoring it or otherw se.

See Weber v. Strippit, Inc., 186 F.3d 907, 916-17 (8th Gr.

1999), cert. denied, 528 U S. 1078 (2000); Wrkman v. Frito-Lay,

Inc., 165 F.3d 460, 467 (6th Cr. 1999); Newberry v. East Texas

State University, 161 F.3d 276, 280 (5th Gr. 1998); Danyl uk-

Coyle v. St. Mary's Med. Cir., 2001 W. 771048, *3 (E. D. Pa. Apr.

5, 2000); Balliet v. Heydt, 1997 W. 611609, *6 (E.D. Pa. Sept.
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25, 1997), aff'd, 176 F.3d 471 (3d Gr.), cert. denied, 528 U S

877 (1999). See also Taylor, 177 F.3d at 196 (noting it would be

"odd to give an inpaired but not disabled person a w ndfal
because of her enployer's erroneous perception of disability when
ot her inpaired but not disabled people are not entitled to
acconmodati on").
C. Loss of Consortium

A claimfor loss of consortiumarises fromthe narital
relationship and is based on the | oss of a spouse's services and

conpani onship resulting froman injury. See develand v. Johns-

Manville Corp., 690 A 2d 1146, 1149 (Pa. 1997); Sprague V.

Kapl an, 572 A 2d 789 (Pa. Super. 1990). Loss of consortiumis a

derivative claim See Patterson v. Anmerican Bosch Corp., 914

F.2d 384, 386 n.4 (3d Gr. 1990); Washkul v. Cty of

Phi | adel phia, 998 F. Supp. 585, 590 (E.D. Pa. 1998); Stipp v.

Kim 874 F. Supp. 663, 666 (E.D. Pa. 1995); Little v. Jarvis, 280

A 2d 617, 620 (Pa. Super. 1971). It is limted to situations

whi ch the other spouse nmay recover in tort. See Mirray V.

Commercial Union Ins. Co., 782 F.2d 432, 438 (3d Cr. 1986);

Szydl owski _v. Gty of Philadel phia, 134 F. Supp. 2d 636, 639

(E.D. Pa. 2001).
A spouse's right to recover under an enpl oynent
di scrimnation statute does not support a | oss of consortium

claim See Hettler v. Zany Brainy, Inc., 2000 W. 1468550, *7
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(E.D. Pa. Sept. 27, 2000); Danas v. Chapman Ford Sales, Inc., 120
F. Supp. 2d 478, 489 (E.D. Pa. 2000) (dism ssing |oss of
consortiumclaimalleged to derive from spouse's ADEA and PHRA

clainms); Stauffer v. Gty of Easton, 1999 U.S. Dist. LEXIS 11407,

*1 (E.D. Pa. July 20, 1999). See also Quitneyer v. Southeastern

Pennsyl vani a Transportation Authority, 740 F. Supp. 363, 370

(E.D. Pa. 1990) (no spousal recovery for loss of consortium based
on violations of other spouse's civil rights). The only clains
asserted by Ms. Nerosa are for enploynent discrimnation under
Title VII, the ADA, the ADEA and the PHRA
D. Def endant' s Request for Sanctions

Def endant refers to "nunmerous deficiencies "in
plaintiffs' conplaint which it not altogether uncharitably
characterizes as "quite frankly a ness."” Defendant, however, has
not noved for sanctions under Rule 11. Defendant asks for an
award of attorney's fees incurred in filing its reply nmenorandum
in response to "conpletely irrelevant” matters argued at |ength
in plaintiffs' volum nous opposition brief. Defendant relies on
a court's inherent authority to inpose sanctions upon an attorney

for bad faith, vexatious, wanton, or oppressive actions in the

conduct of litigation. See Chanbers v. NASCO Inc., 501 U S 32,

45-46 (1991).
An award of fees and costs pursuant to the court's

i nherent authority to control litigation generally requires a
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finding of bad faith. See In re Prudential Ins. Co. Anerica

Sales Practice Litigation Agent Actions, 278 F.3d 175, 181 (3d

Cr. 2002). Bad faith exists where there is sone indication of
an i ntentional advancenent of a basel ess contention for an

ul terior purpose such as harassnent or delay. See Ford v. Tenple

Hosp., 790 F.2d 342, 347 (3d Gr. 1987); Loftus v. Southeastern

Pennsyl vani a Transportation Authority, 8 F. Supp. 2d 458, 461

(E.D. Pa. 1998). The exercise of a court's inherent power to
sanction should generally be reserved for cases of egregious
conduct where the use of such inherent power is clearly

necessary. See Klein v. Stahl GVBH & Co. Maschi nefabrik, 185

F.3d 98, 109 (3d Cir. 1999); Martin v. Brown, 63 F.3d 1252, 1265

(3d Cir. 1995).

Plaintiffs' conplaint and brief are prolix and often
redundant. Their brief is largely unresponsive to the
deficiencies noted in defendant's notion to dism ss and contains
many m sstatenents of applicable principles of law. Plaintiffs
needl essly engage in a |lengthy discussion in which they object to
the investigatory procedures enployed by the EEOCC. This is
followed by a | engthy discussion of the elenents of an age
di scrim nation clai mwhich defendant did not nove to di sm ss.
Plaintiffs continue to assert clainms of age and disability

di scrimnation under Title VII which clearly prohibits only
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di scrim nation based on race, color, religion, gender or national
origin.

Def endant, however, has nmade no show ng that
plaintiffs' subm ssions were made in bad faith for an inproper
pur pose rather than through carel essness or a tenacious form of
wi shful thinking by counsel. Wile plaintiffs have unnecessarily
conplicated the litigation of this action and have nmade sone
conspi cuous or glaring m stakes, terns used to define egregious,
their conduct falls short of atrocious, heinous, nonstrous or
out rageous, other synonyns for egregious. The court is not
convinced that an exercise of the inherent power to inpose
sanctions is required in the circunstances presented.

I V. Concl usi on

Ms. Nerosa has failed to exhaust or to plead cognizable
hostile work environnent or retaliation clains. She has failed
to plead a cognizable claimof unlawful disability discrimnation
or to specify pertinent unpled facts she inadvertently omtted in
response to defendant's clear identification of the deficiencies
inthe disability clains as pled. M. Nerosa has failed to state
a cogni zable loss for consortiumclaim Punitive danages are
unavai |l abl e under the ADEA or PHRA

Ms. Nerosa has exhausted and adequately pled clains of
gender discrimnation under Title VII and the PHRA. Def endant

has not challenged the | egal sufficiency of Ms. Nerosa's clains
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of age discrimnation under the ADEA and PHRA or her clai munder
t he Equal Pay Act. Defendant does not contest that punitive
damages are available under Title VII.

Consistent with the foregoing, the court will grant
defendant's notion to dism ss Ms. Nerosa's hostile work
environnent and disability discrimnation clains in Counts | and
I11; her age hostile work environnent claimin Count 1Il; her
clainms in Count IV for punitive danmages under the PHRA, the ADEA
and the ADA; and, her clains in Count V for an age and disability
hostile work environnent, and for age and disability
discrimnation under Title VII. Counts VI (ADA disability
discrimnation), VII (ADA failure to accommodate), VIII (PHRA
disability discrimnation), IX (retaliation), X (retaliation) and
Xl (loss of consortium will be dismssed in their entirety.

Def endant's request for sanctions will be denied.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN B. NEROCSA and : CIVIL ACTI ON
ROBERT NERCSA :

V.
STORECAST MERCHANDI SI NG
CORPCORATI ON and STORECAST :
CORPORATI ON OF AMERI CA : NO. 02-440
ORDER

AND NOW this day of August, 2002, upon
consi deration of defendant's Mdtion to Dismss (Doc. #3) and
plaintiffs' response thereto, consistent with the acconpanyi ng
menorandum | T | S HEREBY ORDERED t hat said Mtion is GRANTED as
to plaintiff's hostile work environnent and disability
discrimnation clains in Counts | and I11; age-based hostile work
environnent claimin Count 11; punitive damage clai ns under the
PHRA, the ADEA, and the ADA in Count |V; hostile work
envi ronnent, age and disability discrimnation clains in Count V;

and all clains asserted in Counts VI, VII, VIII, I X X and Xl ;

and, said Mdtion is otherw se DEN ED. IT 1S FURTHER ORDERED t hat

def endant's request for sanctions is DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



