IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY ANNE T. HEVENER ) Civil Action
)
V. )
)
)

THE PAUL REVERE LI FE INS. CO No. 02-415

Padova, J. August 26, 2002

The instant action arises on Defendant Paul Revere Life
| nsurance Conpany’s Motion for Summary Judgnent and Plaintiff Mary
Anne T. Hevener’s Counter-notion for Sunmary Judgnent. For the
reasons that follow, +the Court grants Defendant’s WMbtion.
Plaintiff’s Mdtion is denied.
| . BACKGROUND

The follow ng is an action for unpai d benefits pursuant to the
Enpl oynent Retirenent |Inconme Security Act of 1974 (“ERISA’), 29
U S C 81001 et seq. In May 1997, Plaintiff, an enployee of
Firstrust Bank, applied for and began receiving disability benefits
under an ERISA long-termdisability benefits plan adm ni stered by
Def endant Paul Revere Life Insurance Conpany. Plaintiff stopped
working as the result of a disabling back condition. On February
26, 2001, Defendant term nated benefits, determ ning that Plaintiff
was no | onger qualified for benefits under the policy’s definition

of total disability. Plaintiff’s appeals were deni ed.



Plaintiff filed this action, originally for breach of
i nsurance contract and insurance bad faith, in the Court of Common
Pl eas of Phil adel phia County. The suit was brought against
nultiple insurance entities! and Betty Johnson, the naned
adm ni strative contact for the Plan. Defendants renoved the action
to this Court, which denied Plaintiff’'s Mtion to Remand and
determned that the disability plan is governed by ERI SA
Plaintiff filed an Anended Conpl ai nt bringi ng an ERI SA cl ai m ( Count
1) as well as various state and federal |awclains. Subsequently,
the parties agreed to dismss with prejudice various of the state
| aw i nsurance clains, and to dismss without prejudice the state
| aw bad faith claim the civil RICO claim and the federal common
law fraud clains. The clainms were also dismssed against all
Def endants except the Paul Revere Life Insurance Conpany.

Def endant noves for summary judgnent on the ERI SA claim
Plaintiff opposes the notion and has filed a counter-notion for
summary judgnent. Plaintiff al so seeks reinstatenent of the clains
previously di sm ssed by agreenent of the parties, and seeks sunmary

judgnent on the dism ssed clains as well. For the reasons that

!Oiginally naned as Defendants were: Paul Revere |nsurance
Conpany, the Paul Revere | nsurance G oup, Provident, Provident Life
and Acci dent |nsurance Conpany, Unum Provident Corporation, Unum
Life Insurance Conmpany of Anerica, and First Unum Life |nsurance
Conpany (“Paul Revere Defendants”).
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follow, the Court grants Defendant’s notion for summary judgnent.
Plaintiff’s nmotion is denied in all respects.?
1. LEGAL STANDARD

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A factual dispute is

Plaintiff’s request for reinstatenent of the previously
dismssed clains and for summary judgnent on those clains is
deni ed. The state insurance law clains are conpletely barred
because they were dismssed with prejudice. Wth respect to the
other clains that were dism ssed without prejudice, a stipulation
W t hout prejudice termnates the action (or parts of the action) as
if never filed. Mrtino v. Consolidated Rail Corp., 88-0532, 1988
U S Dist. LEXIS 14243, at *2 (E.D. Pa. Dec. 31, 1988) (citing
Cardi o- Medi cal Assocs., Ltd. v. Crozer-Chester Med. Ctr., 95 F. R D
194, 196 (E.D. Pa. 1982), aff’'d 721 F.2d 68 (3d Cir. 1983)). The

stipulationis a final order. 1d. Once the stipulationis filed,
the parties may not vacate the dism ssal. | d. Ordinarily,
Plaintiff may only renew such clains by filing a new action. |d.

None of the exceptions to this general rule, either through
| anguage in the stipulation or wunder Federal Rule of GCivil
Procedure 60, is applicable in this case. See id. at *2-3. Nor
has Plaintiff sought, or been granted, leave to file a Second
Amended Conplaint. As none of the previously dismssed clainms is
before the Court, the Court may not reach the nerits of those
claims, such as granting sumrary judgnent on the clainms that are
the subject of the stipulation. Hi nsdale v. H & R Block of
Houston, 66 F.3d 77, 80 (5th Cr. 1995).
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“material” if it mght affect the outcone of the case under
governing law. 1d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its nmotion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateria

fact. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’s case.” 1d.
at 325. After the noving party has net its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showng that there is a
genui ne issue for trial.” Fed. R GCv. P. 56(e). That is, sumary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
Under Rule 56, the Court nust view the evidence presented on the
motion in the Ilight nost favorable to the opposing party.
Anderson, 477 U S. at 255. “I'l]f the opponent [of summary
j udgnent] has exceeded the ‘nmere scintilla [of evidence] threshold

and has offered a genuine issue of material fact, then the court



cannot credit the novant’s version of events agai nst the opponent,
even if the quantity of the novant’s evidence far outwei ghs that of

its opponent. Big Apple BMN Inc. v. BMNof North America, Inc.,

974 F.2d 1358, 1363 (3d Cir. 1992).
Where, as here, cross-notions for summary judgnent have been
present ed, the Court must consi der each party’'s notion

individually. Each side bears the burden of establishing alack of

genui ne issues of material fact. Reinert v. Gorgio Foods, Inc.,
15 F. Supp. 2d 589, 593-94 (E.D. Pa. 1998).
I11. DI SCUSSI ON

A. Standard of Review for ERI SA d aim

A denial of benefits wunder 29 US C 8§ 1132(a)(1)(B)

ordinarily is reviewed under a de novo standard. Firestone Tire &

Rubber Co. v. Bruch, 489 U S. 101, 109 (1989). However, “ERI SA

mandates that [the reviewing Court] apply a deferential ‘arbitrary
and capricious’ standard of reviewto benefits decisions when pl an
adm nistrators are given discretionary authority to interpret the
terms of the plan.” Reinert, 15 F. Supp. 2d at 596 (citing

Abnathya v. Hoffman-LaRoche, Inc., 2 F.3d 40, 44-45 (3d Cr.

1993)); see also Firestone Tire & Rubber Co., 489 U S. at 109. 1In

this case, |language contained in the woriginal group plan
appl i cation provides:

The coverage applied for provides benefits for
t he enpl oyee wel fare benefit plan established
and naintained by the enployer under the
Enpl oyee Retirenent Incone Security Act



(ERI'SA), unless otherw se exenpted by |aw.
The enpl oyer is the Plan Adm nistrator unless

ot herwi se noted. The Paul Revere Life
| nsurance Conpany, as clainms adm nistrator,
has the full, final, binding and exclusive

authority to determine eligibility for

benefits and to interpret the policy under the

plan as nmay be necessary in order to make

clains determ nations. The decision of clains

adm ni strator shall not be overturned unless

arbitrary and capricious or unless thereis no

rati onal basis for a decision.
(Def.”s Ex. 7 ("Goup Insurance Application”) at 4.) The
“arbitrary and capricious” standard is essentially the sanme as the
“abuse of discretion” standard. Abnathya, 2 F.3d at 45 n. 4. Under
this standard, “the district court may overturn a decision of the
Plan adm nistrator only if it is ‘wthout reason, unsupported by
t he evidence or erroneous as a matter of law.’” Abnathya, 2 F.3d at

45 (quoting Adanpb v. Anchor Hocking Corp., 720 F. Supp. 491, 500

(WD. Pa. 1989)). “This scope of reviewis narrow, and ‘the court
is not free to substitute its own judgnent for that of the
[admi nistrator] indetermningeligibility for plan benefits.”” 1d.

(quoting Lucash v. Strick Corp., 602 F. Supp. 430, 434 (E.D. Pa.

1984)).

Where an insurance conpany both determnes eligibility for
benefits and pays benefits out of its own funds, however, the
standard of reviewis “hei ghtened” arbitrary and caprici ous revi ew.

Pinto v. Reliance Std. Life Ins. Co., 214 F.3d 377, 378 (3d Cr.

2000). This nodified standard recogni zes that when an insurance

conpany both funds and adm nisters benefits, it is “generally
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acting under a conflict” that warrants the heightened form of
revi ew. Pinto, 214 F.3d at 378. In this case, Defendant both
funded and adm nistered benefits under the long-term disability
benefits plan. Under the terns of the policy, Defendant pays
benefits under the policy.® (Def. Ex. 5 at PDSFACE) (“The Pau

Revere Life Insurance Conpany agrees to pay the G oup |nsurance
Benefits set forth in this Policy.”) Defendant also is the
admnistrator of clains. (Def.’s Ex. 7 at PRLMS00018.) Because
Def endant makes cl ains determ nati ons and pays the benefits, the
hei ght ened standard appli es.

Under this “hei ghtened” approach, the courts apply a “sliding
scal e” approach that integrates the conflict as a factor in
applying the arbitrary and capricious standard. Pinto, 214 F. 3d at
393. Courts nust consider the nature and degree of apparent
conflicts with a view to shaping their arbitrary and capricious
review of the benefits determ nati ons of di scretionary
deci si onnmakers. Id. Factors a court may take into account in
determning the appropriate degree of deference include: “the
sophistication of the parties, the informati on accessible to the

parties, . . . the exact financial arrangenent between the insurer

3Al t hough the | anguage suggests that the Defendant pays the
cost of benefits, the papers are sonewhat vague as to the ultimte
source of funds to pay benefits under the policy. As the Court is
granting Def endant’ s Motion for Summary Judgnent under a hei ght ened
standard, which is a nore rigorous standard of review from the
st andpoi nt of the Defendant, this distinction has no effect on the
out cone of the disposition of the sunmary judgment notions here.
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and the conpany [and] the current status of the fiduciary.” 1d. at
392. The degree of reviewincreases in proportionto the intensity

of the conflict. Friess v. Reliance Standard Life Ins. Co., 122 F.

Supp. 2d 566, 572 (E.D. Pa. 2000). Though a court may not | ook
outside the adm ni strative record when review ng an adm ni strator’s
decision, a court mnmay consider evidence outside the record to
eval uate the level of an admnistrator’s conflict of interest and
to determne the appropriate standard of review Dorsey V.

Provident Life & Accident Ins. Co., Cvil Action No. 01-1072, 2001

US Dist. LEXIS 16353, at *8 (E.D. Pa. Cct. 5, 2001). Evidence of
significant conflict of interest places a case at the far end of
the sliding scale, under which the court reviews the
admnistrator’s decision with a “high degree of skepticism”
Pinto, 214 F.3d at 395.

In this case, Plaintiff asserts that the higher standard of
review applies, but makes little by way of specific argunent that
denonstrates a very high degree of heightened review is
appropriate. There is no evidence here to suggest that Plaintiff
was a sophisticated applicant for benefits who would be on equal
footing with the Def endant, thus suggesting the appropri ateness of

hei ghtened review. See Davies v. Paul Revere Life Ins. Co., 147 F.

Supp. 2d 347, 356 (MD. Pa. 2001). However, none of Plaintiff’s
al l egations of procedural irregularities in the adm nistration of

the claim are sufficient to establish substantially heightened



review. Accordingly, based on the inherent conflict caused by an
insurer’s role in both funding and adm ni stering the clains, and on
the difference in | evel of sophistication of the parties, the Court
w Il apply heightened reviewthat falls in the mddle of the Pinto
sliding scale.

1. The 24-nonth limtation period

Plaintiff’s Amended Conpl ai nt al | eges vari ous deficiencies in
the admnistration of her disability claim Her princi pal
conplaint is that the Defendant arbitrarily and capriciously
applied a different definition of total disability after the first
24 nonths of benefits. Plaintiff argues that this change in
definition was i nproper under the policy, and that even if it were
part of the original policy, it was unconsci onable and a viol ation
of Pennsylvania insurance |aw because it was deceptive and not
included in the “exclusions” portion of the policy. Def endant
contends that the definition change was clear in the policy and was
val i d. This change in definition, which Defendant explicitly
applied in reevaluating Plaintiff’s benefits claim is the primary
reason that benefits were ultinmately deni ed.

Plaintiff’s argunent is without nerit. The group disability
policy explicitly provides:

W pay nonthly disability benefits to an
Enpl oyee who satisfies t he foll ow ng

definitions.

24 Month Om Cccupation Benefit with Partia
Disability




TOTAL DI SABILITY or TOTALLY DI SABLED neans
that during the Elimnation Period and the
first 24  nont hs after conpleting the
Eli mi nation Period, the Enployee:

1. is unable to perform the

i npor t ant duties of hi s own

occupation on a Full-tinme or part-

time basis because of an Injury or

Si ckness that started while insured

under this Policy; and

2. does not work at all; and

3. is under Doctor’s Care.
After 24 nmonths of Owm GCccupation benefits
have been paid, the Enployee will continue to
be Totally Disabled if he can not work in any
occupation for which he is or my becone
suited by education, training or experience.

(Def.’s Ex. 5 at PD382000.)

Notw t hstandi ng this clear |anguage in the policy, Plaintiff
argues that other |anguage in the docunentation prom sed to apply
a different definition. Plaintiff points to a statenent on the
“general information” page of the policy explanation, which states:
“I'f you are Disabled and not able to work for your Enployer for an
extended period of tinme, group long termdisability insurance pays
a cash benefit to replace a portion of the Earnings you | ose from
your Enployer as a result of your Disability.” (PI.”s Ex. A
“Booklet-Certificate QA" at CD8-CEN G 1.) Relying on this
| anguage, Plaintiff argues that the policy “promsed to pay her
[Plaintiff] indefinitely if she was wunable to work for her
enployer.” (Pl.’s Mem at 26.) Plaintiff’s reliance on this

| anguage i s untenabl e. The | anguage of the policy nmakes cl ear that
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in order to be entitled to benefits, the enployee nust be totally
di sabl ed under the neaning of the policy. The policy provides two
different definitions of total disability, one applicable to the
first 24 nonths of disability, and the ot her applicable thereafter.
There i s not hi ng anbi guous about any of the | anguage in the policy
or supporting docunentation that would support Plaintiff’s
posi tion. Accordingly, Defendant’s use of this definition as
outlined in the policy cannot be considered to have been arbitrary
and capricious, even under a hei ghtened standard of review.

2. Fi nding of total disability

Plaintiff next clains that Defendant acted arbitrarily and
capriciously by determning that Plaintiff was not totally
disabled. In denying Plaintiff’s claim Defendant determ ned that
Plaintiff was capabl e of perform ng sedentary work, and identified
a nunber of sedentary positions for which she would be suited.
(Def.’s Ex. 29 “Letter of Feb. 26, 2001”). Defendant based this
decision upon the restrictions and limtations identified by
Plaintiff’s attending physician, Dr. Neil Millis, (id.), and the
report of a vocational expert, who identified sedentary positions
using the criteria established by Dr. Mllis. (Def.’s Ex. 27.)
Plaintiff appealed the decision, and in support of the appeal

submitted two additional notes fromDr. Mallis.* (Def.’s Ex. 30.)

“'n the first, a note dated March 23, 2001, Dr. Millis
observed that Plaintiff “remains totally disabled fromwork due to
her | ower back disorder.” (Def.’s Ex. 30.) 1In a subsequent, nore
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On both l|evels of appeal, UNUMProvident upheld the denial of
benefits, concluding that there was no objective nedical evidence
— including the new letters by Dr. Mllis — to indicate that
Plaintiff was not capable of performng sedentary work |like the
work identified by Defendant’s vocational expert. (Def.’s Ex. 31
“Letter of May 23, 2001"; Def.’s Ex. 35 “Letter of Oct. 23, 2001.")

Defendant’s denial of Plaintiff’s claimwas not arbitrary and
capricious. In denying the claim Defendant did not dispute that
Plaintiff was suffering fromlimtations and restrictions as the
result of back injuries, and did not disregard objective nedical
evi dence of her back di sorder. See (Def.’s Ex. 10 “Statenent of
Dr. Mallis dated May 5, 1997”); (Def.’s Ex. 14 “Report of Dr. Erwn
R Schm dt dated January 13, 1998”). Rather, Defendant relied on
the results of the vocational expert’s report, which in turn were
based on the restrictions provided by Plaintiff’s own treating
physician. See (Def.’s Ex. 29); (Def.’s Ex. 27). The consi stency

of the results of the vocational expert report and the restrictions

detailed letter, he noted that:

The above-capti oned patient [ Ms. Hevener]
has been under ny care on a regular basis for
the treatnment of degenerative disc disease in
the [ unbar spine with associated nultiple disc
her ni ati ons.

The nature of this condition is one of a
progressi ve di sease, generally worsening over
a period of tine. As a direct result of this
| umbar di sc disease, the patient is unable to
sit or stand for prol onged periods of tinme, as
this will exacerbate her synptons.

(Def.’s Ex. 30.)
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given by Dr. Mallis were verified by a nedical expert reviewer.
(Def.’s Ex. 28 “Review by Dr. Frank dated July 7, 2000.")

Moreover, Dr. Mallis’ statenents and reports regarding
Plaintiff’s condition that are contained inthe clains file largely
support Plaintiff’s ability to engage in the type of sedentary work
recommended by the vocational expert. In his initial May 5, 1997
statenent of her condition, he listed no heavy lifting, pulling,
pushi ng, prolonged standing, or sitting as restrictions on her work
abilities. (Def.’s Ex. 10.) In the functional capacity formdated
Novenber 23, 1999, Dr. Mallis indicated that Plaintiff’s strength
| evel was sedentary, in that she could lift less than 10 pounds
occasionally, and that she could sit, stand, and walk up to a
maxi mum of four hours during an 8-hour workday wi th breaks at | east
every half hour. (Def.’s Ex. 21.) In his subsequent functiona
capacity form dated June 8, 2000, Dr. Millis indicated that
Plaintiff could sit for one hour at atinme 4-6 hours per day, could
wal k and stand 2 hours at a tinme 4-6 hours per day, and could lift
10 pounds occasionally. (Def.’s Ex. 26.)

Thus, Defendant’s disability determ nation was | argely based
on Dr. Mallis’ diagnoses and treatnent notes. The only evidence
that supports Plaintiff’s positionis the March 23, 2001 note from
Dr. Mallis indicating that Plaintiff is “totally disabled fromwork
due to her |ower back disorder.” (Def.’s Ex. 30.) However, Dr.

Mal lis’ statement does not clarify, for exanple, whether she is
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totally disabled from her position at Firstrust Bank, or totally
di sabl ed fromany other simlar position, or whether she is able to
carry out sedentary type work. Dr. Mallis’ April 10, 2001 note is
nmore specific, but again states nothing about Plaintiff’'s ability
to carry out sedentary work, except that he once again states that
she is “unable to sit or stand for prolonged periods of tine,”
which is consistent with his prior treatnment notes.® See (Def.’s
Ex. 30.) The restrictions in the April 10, 2001 note are unchanged
fromthose indicated in prior notes in the clains file.

Moreover, to the extent that the Defendant di sregarded aspects
of Dr. Mllis’ opinion, the decision was not arbitrary and
caprici ous under heightened reviewin |light of the other evidence
consi dered by the Defendant. Aside from Dr. Mallis’ treatnent
notes and reports, Defendant relied on: evaluations by the
i ndependent nedical examnation by Dr. Erwin R Schmdt, Jr.®

(Def.’s Ex. 14); a non-exam nation nedical records review by Dr.

Plaintiff also relies on Dr. Mallis’ statenent that “[t]he
nature of this condition is one of a progressive di sease, generally
worsening over a period of tine.” (Def.’s Ex. 30.) Thi s
statenent, however, sheds little light on the issue of whether
Plaintiff was currently able to perform sedentary work.

I'n his January 13, 1998 report, Dr. Schm dt concluded that
Plaintiff denonstrated: “objective findings of S1 nerve root
irritation based on EMG eval uation. She denonstrates no ot her
obj ective evidence of radicul opathy. She subjectively cannot sit
for any period of time which precludes her working at the
occupation described. This could relate to nerve root irritation,
but there is no evidence of damage.” (Def.’s Ex. 14.)
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Edward C. Alvino, MD.” (Def.’s Ex. 20); and a non-exani nation file
and record review by Dr. Mchael Theerman.® (Def.’'s Ex. 24).
Def endant al so considered the adm nistrative |aw judge opinion
denying Plaintiff's claimfor social security benefits® (Def.’s Ex.
25.); a hone interview with the insured (Def.’s Ex. 22); and an
interviewwth Dr. Mallis. (Def.’s Ex. 23.)

Considering all of this evidence contained inthe clains file,
and applying heightened review, the evidence does not support

Plaintiff’s conclusion that the Defendant acted arbitrarily and

I'n his June 14, 1999 report, Dr. Alvino opined that the
medi cal records “woul d support the inpression of ‘chronic pain
. .7 He further opined that “I would think that the i nsured may be
physi cal |y capabl e of perform ng an appropriate ‘any occ’ job with

her reported diagnosis. . . . | would not expect that this 29 y.o.
should remain totally precluded on a physical basis fromperformng
an appropriate ‘any occ’ job . . .7 (Def.’s Ex. 20.)

8 n his Decenber 22, 1999 report, Dr. Theernman opined that: “A
di scogram on 9-10-99 was reportedly positive at four |evels, but
one of those |levels which produced her exact pain had a totally

nor mal di sc. This is wusually considered evidence of synptom
magni fi cation or enbellishnment, as a normal di sc shoul d not produce
pai n when injected. Therefore, there is sonme doubt as to the

credibility of the insured’ s allegations. Nevertheless, we cannot
ignore the extensive disc abnormalities found on her inmaging
studi es, and therefore we cannot be sure that she does not have the
degree of pain she alleges. It is quite possible for soneone with
her degree of disc disease to have that nuch pain. And if she
truly has that nuch pain, then she could be precluded from *any
occ’.” (Def.’s Ex. 24.)

°l'n the opinion, the ALJ determined that: “The nedical
evi dence establishes that the clai mant does not have an i npairment
or conbination of inpairments . . .” and “The claimant’s testinony
is not accepted to the extent she has described limtations

exceed[ing] what is shown by or could reasonably be expected from
t he objective nedical evidence.” (Def.’s Ex. 25.)
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capriciously in denying the claim and is not sufficient to
establish a genuine issue of material fact as to Plaintiff’s ERI SA
claim The Defendant’s decision was based on restrictions and
limtations specified by Plaintiff’s own physician. The only
medi cal concl usi on whi ch Defendant arguably disregarded was Dr.
Mal |l i s’ one-sentence statenent that Plaintiff was totally disabl ed
as the result of her back disease, but even this statenent |acks
specificity or support in the objective nedical record contained in
the clains file. The Court grants Defendant’s Mtion for Summary
Judgnent and enters judgnent in favor of Defendant and agai nst
Plaintiff. Plaintiff’s Mdtion is denied in its entirety.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY ANNE T. HEVENER ) Civil Action
)
V. )
)
)

THE PAUL REVERE LI FE INS. CO No. 02-415

ORDER

AND NOW this 26th day of August, 2002, upon
consi deration of Defendant’s Mdtion for Summary Judgnent (Doc. No.
22), Plaintiff’s Reply to Defendant’s Mtion for Summary Judgnent
and Counter Motion for Summary Judgnent (Doc. No. 23), and any and
all supporting and opposing briefing thereto, IT IS HEREBY ORDERED
that said Defendant’s Mdtion (Doc. No. 22) is GRANTED and
Plaintiff’s Motion (Doc. No. 23) is DENIED. JUDGVENT is entered in
favor of Defendant and against Plaintiff. This case shall be

cl osed for statistical purposes.

BY THE COURT:

John R Padova, J.
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