IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HORI ZON UNLI M TED, | NC. : CIVIL ACTI ON
V.
RI CHARD SI LVA and SNA, Inc. ; NO. 97-7430

MEMORANDUM and ORDER

Norma L. Shapiro, S.J. August 15'" 2002
Plaintiff Horizon Unlimted, Inc. (“Horizon”),!?

all eging violation of the Pennsylvania Unfair Trade Practices and

Consuner Protection Law, 73 Pa. Stat. Ann. § 201-1 et seq.,?

filed an action agai nst defendants Richard Silva (“Silva”’) and

SNA, Inc. (“SNA").3 This court granted defendants' notion for

contenpt and sanctions against plaintiff's | ead counsel, Mrtin

Pedata, plaintiff’s I ocal counsel, Tracey Gandasen, and the

presi dent of Horizon, Paul Array, follow ng an evidentiary

hearing.* Horizon Unltd., Inc. v. Richard Silva & SNA, Inc., No.

Gv. A 97-7430, 2000 W. 730340 (E.D. Pa. June 7, 2000). The

! John Hare was originally a plaintiff as well, but his
nmotion for voluntary dism ssal was granted by Order of March 11
1999.

2 Plaintiffs' other clains for negligence/ negligent
m srepresentation, fraud and deceit, and breach of warranty were
di sm ssed by Menorandum and Order dated February 26, 1998;
plaintiffs’ notion for reconsideration was deni ed by Menorandum
and Order dated March 27, 1999.

® By Order of August 31, 1999, the action was disni ssed
with prejudice; limted attorney's fees and costs were |ater
awar ded to defendants.

“A Motion for Reconsideration was subsequently deni ed.



court also granted | eave to defendants to file an item zed
petition for fees and costs incurred in the filing of the
contenpt notion.

Defendants, tinely filing a petition for fees and costs,
seek $16,986.00 in fees (89.4 hours at $190. 00/ hour) and $464. 70
in costs: a total request of $17,450.70. For the reasons stated
bel ow, defendants’ petition will be granted in part and denied in
part. Defendants al so nove to update the hourly rate of their

counsel in this award of fees. That notion will be deni ed.

DI SCUSSI O\

Petition for Fees and Costs

A.  Standard of Review

“Sanctions for civil contenpt serve two purposes: to coerce
the defendant into conpliance with the court’s order and to
conpensate for | osses sustained by the disobedience.” Robin

Wods, Inc. v. Robin F. Wods, et al., 28 F.3d 396, 400 (3d Gr.

1994) (internal quotations, citation omtted), quoting MDonald’ s

Corp. v. Victory Investnents, 727 F.2d 82, 87 (3d Cr. 1984).

Only with an award of attorney’'s fees can defendants be restored

to the position they would have occupied had plaintiff conplied

°The background of this action and defendants’ notion for
contenpt and sanctions are set forth in this court’s prior
opi ni ons.



wth this court’s order: an award of attorney’s fees is
necessary. See id.
This court enjoys w de discretion in adjudicating

defendants’ petition for fees. See Elkin v. Fauver, 969 F.2d 48,

52 (3d Cir. 1992) (“The fram ng of sanctions for civil contenpt
is commtted to the sound discretion of the trial court ... [b]ut
this discretion is not unlimted. Conpensatory sanctions ..

must not exceed the actual |oss suffered by the party that was

wronged.), cert. denied, 113 S. C. 473 (1992). The formula for

awarding attorney’s fees incurred during pursuit of a contenpt
citation is “generous” since “the innocent party is entitled to
be made whole for the losses it incurs as the result of the
contemors’ violations, including reasonable ... fees and

expenses.” Halderman, et al. v. Pennhurst State School &

Hospital, et al., 49 F.3d 939, 941 (3d Gr. 1995).

B. Anmount of Award

To determ ne appropriate attorney’s fees, courts calculate a

“l odestar:” the reasonable hourly rate nmultiplied by the nunber

of hours reasonably expended on successful clains. Lindy Bros.

Builders, Inc. of Philadelphia v. Anerican Radi ator and Standard

Sanitary Corp., 487 F.2d 161, 167-68 (3d Gir. 1973) (“Lindy I”);

see also Lindy Bros. Builders, Inc. of Philadel phia v. Anerican

Radi ator and Standard Sanitary Corp., 540 F.2d 102 (3d Cr. 1976)

(en _banc) (“Lindy I1").




1. Reasonable Hourly Rate
A reasonable rate will attract adequate counsel but will not

produce a windfall to the attorneys. Public Interest Research

Goup v. Wndall, 51 F.3d 1179, 1185 (3d G r. 1995); Haynond, et

al. v. Lundy, 205 F. Supp. 2d 403 (E.D. Pa. 2002). The

prevailing market rate is generally deened reasonable. |1d.

The [petitioner] bears the burden of producing sufficient

evi dence of what constitutes a reasonable market rate for
the essential character and conplexity of the | egal services
rendered in order to make out a prima facie case. Once the
[petitioner] has carried this burden, [the opposing party]
may contest that prina facie case only with appropriate
record evidence. In the absence of such evidence, the
[petitioner] must be awarded attorney’s fees at her
requested rate.

Smith v. Phil adel phia Housing Auth., 107 F.3d 223, 225 (3d Grr.

1997).

Def ense counsel Terry Elizabeth Silva (“Ms. Silva”)
petitions for an award based on a rate of $190/hour.® M. Silva
submts an affidavit from Peter Konolige, Esq., another
Phi | adel phi a-area attorney admtted to practice before this
court; Konolige supports Ms. Silva's requested rate as reasonable
and customary. M. Silva also submts her own affidavit
certifying $190/ hour is a reasonable and customary rate for her
performance of this type of work. QOandasen does not chall enge

Ms. Silva’s hourly rate.

0n May 22, 2002, defendants filed a notion to update M.
Silva’s hourly rate. That notion will be addressed infra.
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Pedata, citing a case in which Ms. Silva was awarded
$150/ hour, challenges this rate. He neither subnmits nor cites
any record evidence in support of his challenge. Pedata is

correct that in Janes v. Chichester School Bd., 1999 W. 124478

(E.D. Pa. March 2, 1999), the court awarded Ms. Silva $150/ hour,
whi ch was the rate she sought in that action. M. Silva billed
for litigation of the contenpt citation in this action in 2001,
approximately two years after she billed for the relevant work in
Janes. In Janes, Ms. Silva represented citizens challenging a
state court-ordered reapportionnent of electoral regions for the

Chi chest er School Board. See Janes v. Chichester School Bd.,

1998 WL 54398 (E.D. Pa. January 30, 1998). 1In this action, she
represents a corporate client. M. Silva infornmed this court in
her affidavit attached to the fee petition that her rates range
“bet ween $140. 00 per hour (for non profit institutions) through
to $240. 00 per hour, depending upon retainer charges, the venue,
conplexity, level of practice, the rigors of a particular case
and/or the ability of the client to support said charges.” Janes
does not require a reduction of the hourly rate in this action.
Wth her owmn affidavit and that of Attorney Konolige, M.
Silva net her burden to establish a prima facie case that
$190/ hour is a reasonable rate for her work perforned in pursuing

contenpt and sanctions. See Black Gievance Conmittee v.

Phi | adel phia Elec. Co., 802 F.2d 648, 652-53 (3d Cir. 1986)




(district court may not disregard attorney’'s affidavit on

reasonabl e fees when it is uncontradicted); Cunninghamyv. Gty of

McKeesport, 753 F.2d 262, 268 (3d Cr. 1985) (no material issue

of fact when affidavit is uncontradicted), vacated on other

grounds, 478 U.S. 1015 (1986).

In his filings and during a hearing held February 12, 2001,
concerni ng defendant’s petition for fees and costs, Pedata has
produced no “appropriate record evidence” to chall enge M.
Silva’s prima facie case. Smth, 107 F. 3d 223, 225. Based on
t he evidence before this court, a rate of $190/hour is reasonable
and customary for a |lawer of Ms. Silva' s reputation and
experience pursuing a contenpt citation to protect to protect a
corporate client against dissem nation of trade secrets. Accord

&oodman v. Pennsyl vani a Turnpi ke Conmi ssion, et al., 293 F. 3d

655, 676-77 (3d Cr. 2002) (noting “several cases suggest that
$200 is within the range of reasonabl eness for fee awards in the
Eastern District of Pennsylvanial[;]” collecting cases).
2. Hours Reasonably Expended
Def endants seek an award of attorney’s fees for 89.4 hours
spent in connection with their notion for contenpt and

sanctions.’” Plaintiff’s counsel contests 65 of these hours.

This figure includes 3.2 hours spent in preparation of the
instant fee petition. On March 8, 2001, this court ordered M.
Silva to submt justification for these hours; she did so on
March 15, 2001. Plaintiff does not contest these hours.
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Excessi ve, redundant, or otherw se unnecessary hours will be

excluded fromthe fees awarded. Accord Hensley v. Eckerhart, 461

U S 424, 434 (1983); Ml donado v. Houstoun, 256 F.3d 181 (3d

Cr. 2001).

Ms. Silva billed defendants 37.1 hours for researching and
witing briefs to this court concerning citations for contenpt
and rel ated renedies. Pedata argues 34.2 of these hours are
excessive and a result of Ms. Silva' s limted experience
litigating contenpt citations. Fortunately, contenpt citations
need rarely be sought agai nst attorneys practicing before this
court; it is unlikely any attorney admtted to practice before
the court has encycl opedic knowl edge of the related |aw. M.
Silva’s bills for 37.1 hours of research and witing to litigate
def endants’ notion for contenpt and sanctions against plaintiff’s
counsel (including the 34.2 contested hours) are reasonabl e.

On Decenber 17, 1999, Ms. Silva billed 0.2 hours for filing
an unidentified document with the court and counsel, and another
0.2 hours for a telephone call with her client. Pedata argues
this time should be disall owed because Ms. Silva “does not state
what exactly was done.” Pedata Mem at 5. On Decenber 17, 1999,
defendants filed a Mdtion for Sanctions for violation of this
court’s protective order. Spending twelve mnutes to prepare the
notion for filing and another twelve discussing it with the

client was not unreasonabl e.



On March 22, 2000, Ms. Silva billed 4.1 hours for preparing
her client for a hearing to be held on March 23, 2000, and for
reviewi ng rel ated docunents. Pedata argues this tinme should be
di sal | oned because there were few docunents to review and no one
testified on behalf of defendants at the hearing. But, as
defendants argue in their reply brief, Ms. Silva had to prepare
W tnesses in case they were required to rebut testinony offered
by witnesses for the plaintiff. Charging these 4.1 hours was not
unr easonabl e.

Ms. Silva billed approximately 11.9 hours on nmatters rel ated
to the deposition of the president of plaintiff Horizon, Inc.,
Paul Array.® Pedata argues nmuch of this tinme was spent
unsuccessful |y pursuing depositions of three attorneys and that
the deposition of Array was used primarily to further other
litigation. The deposition of Array was related to defendants’
petition for a contenpt citation. Assum ng sone of the 11.9
hours were spent attenpting to depose these attorneys, in the
context of a contenpt citation it is not necessary for counsel to
prevail on a particular argunent in order for her client to be

awarded related attorney’'s fees. See Halderman, 49 F.3d at 941.

Charging these 11.9 hours was not unreasonabl e.

On April 25, 2000, Ms. Silva billed 2.1 hours to prepare a

8s. Silva sought to depose Array and three attorneys for
plaintiff; this court issued a protective order permtting only
t he deposition of M. Array.



W tness for potential testinony and review docunents. On Apri

27, 2000, she billed 1.3 hours to prepare for a hearing, neet
wth a potential wtness and select exhibits. Pedata again
argues the preparation was unnecessary because the w tnesses were
never called to testify. But plaintiff never stipulated to facts
at issue in the relevant hearing, held on April 27, 2000; it was
reasonable for Ms. Silva to prepare to rebut evidence on di sputed
i ssues of fact surrounding the contenpt petition.

Pedata argues it was excessive for Ms. Silva to bill one
hour for reviewing a cover letter and expert report, another hour
for reviewing this court’s witten opinion granting defendants’
nmotion for contenpt and sanctions, and 0.9 hours for witing a
letter to her clients concerning the opinion. Because neither
docunent is volum nous, the bills for reviewing themare
excessive; defendants wll be awarded attorney’s fees of one-half
hour for review of each docunent. Forty-eight mnutes is not an
unreasonabl e Il ength of tine to sunmarize this court’s opinion in
layman’s ternms for Ms. Silva's clients, so that charge wll not
be di scount ed.

Finally, Pedata challenges bills Ms. Silva submtted 8.5
hours spent in preparation of this fee petition. Tine spent
preparing a petition for fees is recoverable. “A party entitled
to an award of attorneys’ fees is also entitled to reinbursenent

for the tine spent litigating its fee application.” Planned



Par ent hood of New Jersey v. Attorney General, 2002 U S. App.

LEXIS 13915 (3d Gr. July 11, 2002). Approximately one work day,
intotal, is not an unreasonabl e anount of tine to spend
researching and drafting a nenorandum of |aw concerning a fee
petition and item zing expenses in detail.?®

Because only one hour billed by Ms. Silva was excessi ve,
defendants will be awarded attorney’s fees for 88.4 hours.

Accordingly, the | odestar is:

Att or ney Reasonabl e Rat e/ Hour Tot al
Hour s
Terry Silva 88. 4 $190. 00 $16, 796. 00
3. Costs

Def endants seek $464.70 in costs related to the petition for
contenpt and sanctions and this fee petition. The costs include
copyi ng costs, delivery charges, a transcript and audi o tapes for
hearings before this court, and a charge for service.

Pedata argues costs in preparation of a fee petition are not

recoverable. However, costs were specifically awarded by this

°Specifically, Ms. Silva bills 1.1 hours for drafting the
fee petition, 0.9 hours drafting her affidavit in support, 3.9
hours for research on costs legally recoverable, 0.4 hours to
cal cul at e expenses, 0.3 hours to review and correct her bills,
and 1.9 hours to revise and finalize the petition, rel ated
exhi bits and nenmorandum of | aw.

10



court’s Order of June 7, 2001. 1%

On June 6, 2000, Ms. Silva ordered audio tapes and
transcripts of March 22, 2000, and April 27, 2000, hearings in
this action. Pedata argues the tapes and transcript ordered by
Ms. Silva were not used in furtherance of the contenpt petition,
but in furtherance of unrelated litigation.

Pedata provides a declaration signed by Ms. Silva and fil ed
in an unrelated civil action in the Mddle D strict of Florida.
In the May 20, 2000, declaration, Ms. Silva states she had
previously ordered the tape recording of the April 27, 2000,
hearing in this action. M. Silva argues: (1) she ordered the
tape and transcript in furtherance of the contenpt petition in
this action; (2) they were used in preparation of the instant fee
petition; and (3) nothing in the May 20, 2000, declaration
contradicts this.

These costs were all incurred prior to final adjudication of
the contenpt petition (on June 19, 2000, Pedata filed a Mdtion to
Reconsider this court’s contenpt finding), and prior to filing of
the instant petition for fees and costs on June 27, 2000. It was
not unreasonable for Ms. Silva to order tapes and transcripts of
hearings in this action to argue about those hearings and to

petition for fees and costs related to the hearings.

Y“Accord Prandini v. National Tea Co., 585 F.2d 47, 53-4 (3d
Cr. 1978) (costs incurred in pursuit of fee award under
statutory fee authorization recoverable by attorney).
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Pedata al so argues costs for 1,340 total pages of
phot ocopi es ($261.00) are unreasonable. Although filings and
correspondence in this matter had to be copied to at |east five
attorneys, during oral argunent before this court on February 12,
2001, Ms. Silva agreed on behalf of defendants to waive 2/3 of
t he copying costs. Defendants will be awarded $87.00 ($261. 00
multiplied by 1/3) for copying costs.

Ms. Silva properly submtted an item zed bill of costs;
def endants will be awarded $290. 70 in costs.
1. Defendants’ Motion to Update their Attorney’s Billing Rate

Defendants first filed their notion for attorney’s fees and
costs related to pursuit of the contenpt citation on June 27,
2000. Defendants ask the court to conpensate them by updating
Ms. Silva’'s relevant hourly rate to her current charge of
$220.00. In the alternative, they seek a “delay multiplier” as
conpensati on.

In awarding the prevailing party attorney’'s fees in a
federal civil rights action, this court would have discretion to
update counsel’s hourly rate or to award a delay nultiplier. See

Keenan v. Gty of Philadelphia, 983 F.2d 459 (3d Gr. 1992). 1In

this action, to place defendants in the position they would have
occupi ed had they never been forced to seek an adjudi cation of
contenpt and sanctions, it is nost appropriate to award interest

on the fee award. Accord Halderman, 49 F.3d at 941. An award of
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interest will conpensate defendants for the interest they would
have earned on their noney over the intervening nonths. This
court will award six-percent sinple interest per annumin
accordance with the legal rate of interest under Pennsylvani a
law. ! See 41 Pa. Cons. Stat. Ann. § 202 (2002).
CONCLUSI ON

For the foregoing reasons, defendants’ petition for fees and
costs and their notion to update counsel’s hourly rate wll each
be granted in part and denied in part. Defendants will be
awar ded $16,796.00 in attorney’s fees and $290.70 in costs, a
total of $17,086.70, plus 6% interest fromJune 27, 2000.

An appropriate order foll ows.

1The court takes judicial notice of the fact that
relatively lowinterest rates have prevailed in the United States
for nost of the past two years, so an award of 6% interest wll
adequat el y conpensate defendants for the del ay.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HORI ZON UNLI M TED, | NC. : CIVIL ACTI ON
V.
RI CHARD SI LVA and SNA, Inc. ; NO. 97-7430
ORDER

AND NOW this 15'" day of August, 2002, it is hereby
ORDERED t hat :

1. Defendant’s Mdtion to Update Counsel’s Hourly Rate
[#186] is DEN ED

2. Defendants’ Petition for Fees and Costs [#150] is
GRANTED I N PART AND DENIED IN PART. Wthin 20 days of the date
of this Order, defendants shall be paid $17,086.70, plus 6%
interest fromJune 27, 2000, as foll ows:

a. Paul Array and Martin Pedata shall jointly pay
75% of the above-stated anount.

b. Tracey Oandasen shall pay 25% of the above-
stated anount.

Norma L. Shapiro, S.J.
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