IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN JOSEPH EDWARD : CIVIL ACTI ON
V.
A VESLEY WATT : NO 01- CV- 1333

VEMORANDUM & ORDER

J.M KELLY, J. AUGUST , 2002

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

After a non-jury trial in the above captioned matter, and
review of the pleadings filed by the parties, the Court makes the

foll owi ng Findings of Fact, Conclusions of Law and deci si on.

FI NDI NGS OF FACT

1. Plaintiff John Joseph Edwards (“Edwards”) is a citizen
of the State of South Carolina.

2. Defendant A Wesley Watt (“Watt”) is a citizen of the
Commonweal th of Pennsyl vani a.

3. The anmpunt in controversy between Edwards and Watt in
this case is alleged to exceed $75, 000.

4. In 1993, Edwards was the President of Pilot Air Freight
Corporation (“Pilot”), an air freight forwardi ng busi ness which
was headquartered in Lima, Pennsylvania.

5. In 1993, Edwards owned one-third of the stock - 33 and

1/ 3 shares out of 100 total issued shares - in Pilot. The



remai ning two-thirds of the conpany was owned by Edwards’
cousins, Tomand Bill Edwards (“the Edwards cousins”), in equal
anount s.

6. In 1993, Edwards was introduced to Watt by R chard G
Phillips (“Phillips”), a local Philadel phia attorney who was
counsel for Pilot, Edwards and Watt at the tine. Phillips
t hought that Watt m ght be able to help Pilot by investing in
t he conpany.

7. In January of 1994, Watt becane an investor in Pil ot
and secured an option to purchase 45 shares in the conpany from

t he Edwards cousins. Watt was al so given the right to appoint

individuals to fill two seats on Pilot’s five person Board of
Directors.

8. In January of 1994, through the sane transaction in
whi ch Watt becane an investor in Pilot, Phillips was nmade the

Chairman of Pilot and acquired 10 shares in the conpany fromthe
Edwards cousins. Phillips also becane the Voting Trustee over
the remaining 11 and 2/ 3 shares of the conpany owned by the
Edwards cousins. Phillips was also given a seat on Pilot’s Board
of Directors.

9. In January of 1994, through the sane transaction in
whi ch Watt and Phillips becanme involved in Pilot, Edwards was
given a three-year Enpl oynent Agreenment with Pilot, which

provi ded that he woul d be paid $200,000 in salary per year and be



eligible to receive annual bonuses up to the sane anount fromthe
conpany. Edwards fully retained, however, his one-third
ownership interest in Pilot. Edwards was al so given the right to
appoint individuals to fill the remaining two seats on Pilot’s
Board of Directors.

10. In May of 1994, Edwards decided to adopt an exit
strategy from Pil ot because of Phillips’ approach to running it,
and hired attorney Don Auten to help himw th that strategy.

11. At the dinner neeting in March or April, 1995 Watt
and Edwards agreed to take sone corporate governance action to
“era[dicate] M. Phillips fromthe Conpany.”

12. Watt and Edwards decided to join forces to exercise
t he conbi ned power of the seats they controlled on Pilot’s Board
of Directors to vote to renove Phillips as Chairman of the
conpany. Watt and Edwards al so decided to termnate Pilot’s
retai ner agreenent paying $7,000 per week to Phillips’ law firm

13. Shortly thereafter, Edwards’ attorney gave him
Plaintiff’s Exhibit 9, an April 13, 1995 press release fromPil ot
announci ng that Edwards was out and Phillips was back in at
Pilot, because Watt had realigned hinself with Phillips.

14. Watt never called Edwards to di scuss the franchi sees’
concerns that led to his decision to change sides.

15. Plaintiff’s Exhibit 12 is a transcript of the April 20,

1995 Pil ot Board Meeting where Watt aligned hinmself with



Phillips to vote Edwards out of Pilot and put Phillips back in
charge of the conpany. At that neeting, Watt and Phillips gave
enpl oynent agreenents to each other. Watt’'s agreenent was for
ei ght years at $200,000 a year, plus bonuses and ot her benefits.
16. Sonetinme shortly after the April 20th board neeti ng,
Watt had a discussion with Phillips about Edwards. Phillips told
Watt point blank that he was going to cut off Edwards’ noney and
litigate himinto the ground which stunned Watt.
17. On August 20, 1996, Edwards commenced a bankruptcy
proceedi ng under Chapter 11 of the U S. Bankruptcy Code in the
U.S. Bankruptcy Court for the Eastern District of Pennsyl vani a.

In re: John Joseph Edwards, Bankruptcy No. 96-17868 (DW5)

18. The assets of Edwards’ bankruptcy estate consisted of
his one-third interest in Pilot, a one-third interest in a real
estate partnership which owned | and upon which Pilot’s busi nesses
were situated, and certain clainms Edwards had against third
parties including Watt, Pilot and Phillips (“Edwards’ Assets”).

19. In February, 1997, Edwards’ Chapter 11 reorgani zation
was converted to a Chapter 7 dissolution.

20. A Chapter 7 Trustee, Christine Schubert, was appointed
and proceeded to enploy a valuation expert to val ue Edwards’
Assets.

21. The Trustee’s val uation expert, Steven Scherf, CPA

fixed a value of $2, 745,000 for Edwards’ Assets: $2, 600, 000 for



the interest in the Pilot stock and $145,000 for the interest in
t he Edwar ds partnership.

22. In the fall of 1997, Watt owned forty-five percent of
the i ssued and outstanding stock of Pilot, Edwards’ Chapter 7
Trustee controlled his thirty-three and one-third percent of
Pilot's stock, and the balance of Pilot’s stock was owned or
controlled by Phillips, who also served as Pilot’s President and
Chi ef Executive Oficer.

23. I n Decenber 1997, one of Watt’'s | awers, Jay Cchroch,
Esquire (“Cchroch”), and Edwards’ |awyer, Stephen L. Braga,
Esquire (“Braga”), net to discuss a potential alignnent between
Edwards and Watt and the possibility of trying to effect a sale
of Pilot.

24. During Decenber, 1997, Braga also net with Phillips to
di scuss a possible alignnment with Edwards. Edwards and his
counsel l|ater decided to pursue their negotiations wth Watt.

25. On February 18, 1998, Edwards and Watt executed a
witten settlenent agreenent, in furtherance of their nutua
anbition to sell either the assets or the stock of Pilot (“the
Settl enment Agreenent”).

26. The Settlenent Agreenent contains an integration clause
that specifically and expressly provides that the Settl enent
Agreement “and t he docunments delivered pursuant hereto constitute

the entire agreenment and understandi ng between the Parties hereto



as to the matters set forth herein and supercede and revoke al
prior agreenents and understandi ngs, oral and witten, between
the parties hereto or otherwise with respect to the subject
matter hereof.”

27. The Settlenent Agreenent integration clause commts the
parties to change the Settlenent Agreenment only in witing: “[n]o
change, anmendnent, term nation or attenpted waiver of any of the
provi si ons hereof shall be binding upon any party unl ess set
forth in an instrunent in witing signed by the parties.”

28. Edwards attended the neeting with the Trustee where a
presentation was made to try to convince her to support a joint
nmotion to make an Initial Public Ofering (“I1PO) of Pilot.

There were a nunber of professionals at the neeting. They were
there primarily to denonstrate to the Trustee the valuation that
they had put on Pilot.

29. At the Trustee neeting, the brokerage firmof A G
Edwards showed its valuation for Pilot ranging 14 to 24 tines
ear ni ngs, and Penn Merchant Goup Limted made a simlar
statenent. At the neeting, Edwards recalled that Watt spoke of
simlar nunbers that the others had estinmated the valuation to be
worth roughly $60 to $120 million.

30. Watt and Edwards filed a joint notion to have the
bankruptcy court approve the | PO proposal. The bankruptcy judge

denied the joint nmotion in short order.



31. On March 12, 1998, the Trustee filed her Mdtion of the
Chapter 7 Trustee to Sell Assets (the “Sale Mtion”).

32. Pursuant to the Sale Mtion, the Trustee sought the
sale of Edwards’ Pilot stock to Phillips for $3.4 mllion and
mut ual rel eases by the estate and Pilot for various clains
pendi ng between the estate and Pil ot.

33. On April 30, 1998, when it becane apparent that Watt
and Phillips were now involved in a bidding contest for Edwards’
stock to avoid being in a mnority position, Watt and Edwards
agreed that neither would enter into any agreenent with Phillips
to settle the bankruptcy sale proceeding wi thout the
participation of the other party (the “Handshake Agreenent”).

34. Ira B. Silverstein, Esquire, (“Silverstein”) one of
Watt’'s attorneys, testified that under the Handshake Agreenent,
if either Watt or Edwards took an unreasonabl e position, the
ot her party would no | onger be bound by the Handshake Agreenent.

35. The Handshake Agreenent was never reduced to witing.

36. The Handshake Agreenent was totally different fromthe
February 18th witten settlenment agreenent. As Braga put it at
trial: “By the tine of the handshake agreenent, it was clear the
two options in the witten agreenent, the | PO notion and the
Chapter 7 to 11 conversion notion, were not going to work, so the
witten agreenent . . . was fulfilled by that point in tine. The

handshake agreenent was an additional agreenment made in |ight of



t he changed circunstances that those two things didn't work.”

37. The mutual consideration underlying this new agreenent
was: Watt did not want Edwards to reach an agreenent wth
Phillips any nore than Edwards wanted Watt to reach an agreenent
with Phillips. By standing together, they were each stronger.

38. On or about May 7, 1998, Watt tendered a bid of $3.6
mllion for Edwards’ Assets.

39. On May 11 and June 17, 1998, the Trustee put on her
evidence in support of a sale based on the Phillips bid.

40. Edwards objected to this sale as bei ng underval ued and
moved t he Bankruptcy Court to deny the Trustee’s notion and to
allow himto return to Chapter 11 to reorgani ze his stock
interests in sone formof private offering. The Bankruptcy Court
overruled this request, adjourned the hearing at the request of
Watt and subsequently, on July 16, 1998, entered an order
establishing certain procedures for concluding the sale.

41. Pursuant to the Bankruptcy Court’s July 16, 1998 Order,
Watt, on July 20, 1998, subnmitted a bid of $5 mllion in cash
suppl enented by a bond of up to $3 million to secure paynent of
the Pilot clains against the estate when |i qui dat ed.

42. On July 29, 1998, Phillips, in collaboration with
Pilot’s franchi sees, many of whom supported his bid in filed
pl eadi ngs, profferred the sumof $5.1 mllion along with an offer

to settle Pilot’s clainms agai nst Edwards’ bankruptcy estate by a



mut ual rel ease.

43. At the request of counsel for the Pilot franchisees,
the hearing to confirmthe sale was adjourned until Cctober 30,
1998, at which tinme the Bankruptcy Court ordered a final auction
to take pl ace.

44, Al though Braga clainms there was sonme confusion over
Watt’'s understanding of the July 29th continuance, Braga
admtted at the tine that Edwards woul d not have been prejudiced
as a result of the continuance so long as the bids in place at
the tinme were nmade irrevocable.

45. Watt had authorized Cchroch to bid up to $10 mllion
for the Pilot stock.

46. On July 30, 1998, Braga wote to Ochroch and
Silverstein expressing his concern about the rel ationship between
Watt and Edwards because, “as a result of the July 29th hearing

M. Silverstein had instructed M. Watt not to talk to M.
Edwards anynore and it’s hard for two people to have an alignnent
going forward if you re not talking to each other.”

47. On July 31, 1998, Braga again wote to Ochroch and
Silverstein and infornmed themthat: “ . . . [Edwards] has asked
me to endeavor to negotiate his own independent settlenent in
this matter. | have been authorized to give you (and, thus
[Watt]), a one-week period within which to conclude a settl enent

agreenent with [Edwards]. |If such an agreenent has not been



concluded within that tinme, then | have been directed to provide
the sane opportunity to M. Phillips, which | will initiate on
Friday, August 7th, if necessary.”

48. Watt understood the July 31, 1998 letter to nean that
t he “Handshake Agreenent” was term nated.

49. Braga did not wite a letter confirmng that he was
wthdrawi ng his July 31, 1998 repudiation letter, nor did Braga
confirmthat the Handshake Agreenent was still in effect.

50. There is no evidence that Watt and Phillips entered
into a new agreenent followi ng Braga’s July 31, 1998 repudi ation
letter.

51. On Cctober 30, 1998, Watt and Phillips jointly offered
a cash bid of $5.2 mllion, plus the clains settlenent (the
“Joint Bid’) pursuant to a Settlenent Agreenent entered into
bet ween Watt, Phillips and ot hers.

52. Edwards’ prepetition clains for salary and bonuses due
fromPilot were property of Edwards’ bankruptcy estate which were
rel eased by the Trustee in connection with the Watt/Phillips
Joi nt Bid.

53. On Novenber 2, 1998, Edwards nade a $15 mllion
settlenment proposal to Watt ($9.8 million in addition to the
$5.2 million to be paid pursuant to the bid).

54. Watt rejected Edwards’ offer and did not propose

anot her offer because the $15 mllion offer was “not negotiable.”
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55. Edwards objected to the Joint Bid submtted by Watt
and Phillips.

56. On Decenber 15, 1998, Bankruptcy Judge Signund i ssued
an order granting the Trustee’s Sale Mdtion to sell Edwards’
Assets pursuant to the Joint Bid submtted by Watt and Phillips.

57. On Decenber 28, 1998 Edwards filed a notice of appea
of Judge Signund’'s Decenber 15, 1998 order.

58. On August 8, 1999 Edwards w t hdrew his appeal.

CONCLUSI ONS OF LAW

1. The Handshake Agreenent represented an enforceable
prom se. Watt and Edwards each nmutually agreed not to enter
into any agreenent with Phillips without the participation of the

other party. See Channel Hone Centers v. G ossman, 795 F.2d 291,

298-299 (3rd Cir. 1986) (stating test for enforceabl e agreenent
under Pennsylvania | aw).

2. The facts at trial established that Watt’s agreenent
with Phillips, without the participation of Edwards, would have
been a breach of the Handshake Agreenent.

3. Braga's July 30, 1998 letter did not establish that
Watt had al ready breached the Handshake Agreenent.

4. The Handshake Agreenent was repudi ated by Braga s July

31, 1998 letter. An anticipatory breach of a contract occurs

11



whenever there has been a definite and unconditional repudiation
of a contract by one party comunicated to another. Qak Ridge

Const. Co. v. Tolley, 504 A 2d 1343, 1346 (Pa. Super. C. 1985).

A statenent by a party that he will not or cannot performin
accordance with agreenent creates such a breach. 1d. Braga's
letter made clear Edwards’ intent to term nate the Handshake
Agreenent before the tinme to performhad arrived. Braga
threatened to negotiate with Phillips if Watt did not reply to
the letter. Watt did not reply, and understood the letter to
mean that the Handshake Agreenent was term nated.

5. The Handshake Agreenent was not reforned, and a new
agreenent between Edwards and Watt was not reached.

6. Watt did not waive his defense of repudiation. Watt
was not required raise repudiation as an affirmative defense in

pre-trial pleadings. See Fiberlink Conmunications Corp. V.

Digital Island, Inc., No. CV.A 01-2666, 2002 W. 1608235, at *1

n.6 (E.D. Pa. July 18, 2002) (“when an action is brought by the
repudi ating party, anticipatory repudiation is not an affirmative
defense that is required to be specifically pleaded in

response”).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN JOSEPH EDWARD : ClVIL ACTI ON
V.
A VESLEY WATT : NO. 01- CV- 1333
ORDER
AND NOW this day of August, 2002, in consideration of

t he foregoi ng Findings of Fact and Concl usions of Law, it is
ORDERED t hat judgnment is entered in favor of Defendant, A Wesley

Watt, and against Plaintiff, John Joseph Edward. This case is

CLGSED.

BY THE COURT:

JAMES MG RR KELLY, J.



