IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
: CRI M NAL ACTI ON
V. : NO. 01-192

CHARLES H. RI NGWALT

MEMORANDUM

EDUARDO C. ROBRENO, J. July 31, 2002

On April 10, 2001, a federal grand jury returned an
i ndi ct ment agai nst defendant Charles H Ringwalt, 1I1l, charging
himwith two counts of inconme tax evasion under 26 U S.C. 8§
7201,! three counts of willfully subscribing to false tax returns
under 26 U. S.C. § 7206(1),2 and one count of aiding and assisting
the preparation of false tax returns under 26 U. S.C. § 7206(2).
The charges involved the filing of false and fraudul ent personal
and corporate incone tax returns relating to the defendant’s
taxabl e inconme in 1994 and 1995 from St el wagon Manuf acturing
Corporation (“Stelwagon”), a Subchapter S corporation in which
def endant Ringwalt was the president and sol e sharehol der. The

governnent charged that in 1994 and 1995 defendant wllfully

! The el enents of a § 7201 of fense are willful ness, the
exi stence of a tax deficiency, and an affirmative act
constituting an evasion or attenpted evasion of the tax. See
Sansone v. United States, 380 U S. 343, 351 (1965).

2 Section 7206(1) states that it is a felony for an
individual to “[willfully make[] and subscribe[] any return,
statenent or ot her docunent, which contains or is verified by a
witten declaration that is nade under the penalties of perjury,
and which he does not believe to be true and correct as to every
material matter . . . .7 26 U S.C 8§ 7206(1).



evaded taxes by fraudul ently deducting approximately $1.6 mllion
dol | ars of personal expenditures as busi ness expenses. At trial
t he governnent produced evidence showi ng that the defendant used
this noney to support a lavish lifestyle that included ganbling,
country cl ub nenberships, private school tuition, |andscaping,
i rousi nes, parties, honme furnishings, and jewelry. The
defendant admtted that the returns at issue were not accurate
but clainmed that this was the fault of the conpany’s controller
and of accountants defendant had retained to prepare his tax
returns. The issue was whether the defendant acted wth the
requisite intent in filing inaccurate tax returns for the two
years included in the indictnment. On January 17, 2002, defendant
was convicted by a jury on all counts.

Presently before the court are defendant’s Mdtion for a
Judgnent of Acquittal (doc. no. 64), Mdtion for a New Trial under
Federal Rule of Crimnal Procedure 29 (doc. no. 65), and

Suppl enental Post-Trial Mtion for a New Trial (doc. no. 112).°3

® A procedural background of the post-trial briefing in this
case is instructive. After defendant’s conviction on January 17,
2002, the court issued a scheduling order for the filing of post-
trial notions. Defense counsel, John Rogers Carroll, Esquire, of
Carroll & Carroll, filed tinely notions for judgnent of acquittal
(doc. no. 64) and for a newtrial (doc. no. 65) on January 31,
2002. Thereafter, M. Carroll filed a tinely brief in support of
t hese notions on April 19, 2002. 1In md-April, 2002, defendant
retai ned new counsel, Jeffrey M Kol ansky, Esquire, of Kol ansky,
Tuttle, & Rocco, P.C., and on April 29, 2002, M. Carroll was
granted perm ssion to withdraw fromthe case.

A hearing on defendant’s original post-trial notions was
hel d on June 20, 2002. On June 19, 2002, defendant filed a
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Def endant argues that he is entitled to a judgnent of acquittal
because the evidence produced by the governnment at trial was
insufficient to prove that he possessed the requisite intent when
he commtted the acts charged in the indictnent. Defendant al so
mai ntains that he is entitled to a newtrial for the foll ow ng
reasons. First, the court erred in admtting the foll ow ng
evidence: (1) defendant’s 1992 and 1993 tax returns, not charged
in the indictnent, (2) defendant’s extra-marital sexual
relationship with a Stelwagon enpl oyee and governnent w tness

Mel ani e Costa, and (3) governnment exhibit 489, purporting to be a

cal endar prepared after defendant filed his 1994 tax return in

suppl emental post-trial notion (doc. no. 97) asserting that trial
counsel failed to call key witnesses to testify at trial. The
court thereafter continued the hearing to July 19, 2002, to all ow
for further briefing on any additional post-trial issues. At the
June 20, 2002 hearing, M. Kolansky inforned the court that he
did not have access to defendant’s file in possession of Carrol

& Carroll. After a series of hearings and conferences between
new counsel, forner counsel, the governnent and the court, on
June 28, 2002, the court ordered that M. Kol ansky be given
access to a portion of the file. M. Kolansky was given access
to the file on that date.

On July 3, 2002, defendant filed a new suppl enental post-
trial notion (doc. no. 112) seeking (1) to withdraw the earlier
suppl enental post-trial notion (doc. no. 97) and (2) a new trial
based on the governnment’s failure to disclose Brady materi al .

The governnent filed a response on July 12, 2002. On July 19,
2002, the court heard oral argument regarding the defendant’s
Brady notion. At the close of the hearing, the defendant

provi ded the court and the governnent with a witten reply to the
government’s July 12, 2002 response to defendant’s Brady notion
asserting an additional argument of prosecutorial msconduct in
support of his post-trial relief. The governnent filed a
response on July 22, 2002. Thus, all of the issues raised in the
extensive post-trial briefing in this case are ripe for decision.
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order to docunent his business expenses for the 1994 tax year.
Second, the court erred in precluding defense expert, Sanuel

Fi sher, CPA, fromtestifying about the failure of John Curran,
the Stelwagon controller, to neet the professional
responsibilities of his job. Third, the governnment failed to

di scl ose evidence favorable to the defendant and material to his
defense in violation of his Fifth Amendnent rights to due process

as set forth in Brady v. Maryland, 373 U S. 83 (1963). Lastly,

t he defendant naintains that the governnent’s failure to turn
over this Brady material, while arguing facts not in evidence
whi ch were contrary to the non-discl osed evi dence, constituted
prosecutorial m sconduct which deprived defendant of due process
under the Fifth Amendnent.

The court finds that the evidence produced by the
governnent at trial was sufficient to support the jury' s verdi ct
on all counts. The court further finds that the adm ssion of the
evi dence to which defendant objects and the limtation on the
testinony of M. Fisher was proper under the Federal Rules of
Evi dence. Mreover, the court holds that defendant has not
denonstrated a Brady violation and to the extent that
prosecutorial msconduct occurred in this case, it does not

warrant a new trial. Thus, defendant’s notions will be deni ed.

A Mbtion for Judgnent of Acquittal Pursuant to Rule 29(c).




Def endant’ s argunent in support of his notion for
judgment of acquittal is identical to his defense asserted at
trial, i.e., that the evidence produced by the governnent was
insufficient to prove that defendant knew at the tinme the 1994
and 1995 tax returns were filed that they were fal se and that he
Willfully filed a false tax return or willfully evaded taxes due.

“[When deciding whether a jury verdict rests on
| egal ly sufficient evidence [pursuant to Federal Rule of Crim nal
Procedure 29] . . . [a court] nust view the evidence in the |ight
nost favorable to the governnent, and . . . sustain the verdict
if any rational trier of fact could have found the essenti al

el enrents of the crine beyond a reasonable doubt.” United States

v. Dent, 149 F.3d 180, 187 (3d Cir. 1998).
The Supreme Court defined “willfulness” in the crimnal
tax context as a “voluntary, intentional violation of a known

| egal duty.” Cheeks v. United States, 498 U S. 192, 201 (1991).

The governnent’s burden of proving know edge of a |egal duty
“requi res negating a defendant’s claimof ignorance of the | aw or
a claimthat because of a m sunderstanding of the |aw, he had a
good faith belief that he was not violating any of the provisions
of the tax laws.” 1d. at 202. As the Third Crcuit has stated:

Wl fulness is closely connected to the

affirmative act elenment of 8 7201. Evidence

of affirmative acts may be used to show

wi | | ful ness, and the defendant nust conmt the

affirmative acts willfully to be convicted of
tax evasion. Under 8§ 7201, if the affirmative
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act elenent is satisfied, there is no question
that willfulness is also present.

United States v. MG IIl, 964 F.2d 222, 237-38 (3d Cr. 1992)

(citations and quotations omtted).

The governnent may prove w || ful ness through
direct or circunstantial evidence. As the Third Crcuit has
expl ai ned:

In the majority of crimnal cases, the

el ement of intent is inferred from
circunstantial evidence. The rule is no
different in tax evasion prosecutions. The
Suprene Court [has] stated that “any conduct,
the likely effect of which would be to

m sl ead or conceal,” is sufficient to satisfy
the “affirmative act” elenent. These cases
sinmply require that there be sone evidence
fromwhich a jury could infer an intent to

m sl ead or conceal beyond nere failure to pay
assessed taxes; it is for the jury to
determne, as a matter of fact, whether the
affirmative act was undertaken, in part, to
conceal funds fromor mslead the government.

United States v. Voight, 89 F.3d 1050, 1090 (3d Cir. 1996)

(citations omtted) (enphasis in original). The governnment may
show wi | | ful ness by pointing to evidence that the defendant kept
a doubl e set of books, nmade false entries or alterations in his
books of accounting, created fal se invoices or docunents,

conceal ed assets or covered up sources of incone, or did “any
conduct, the likely effect of which would be to mslead or to

conceal .” United States v. Spies, 317 U S. 492, 499 (1943).

Def endant argues that while the uncontested evidence

clearly showed that over $1 nmillion of defendant’s personal
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expenses and cash advances were recorded in the books for

St el wagon as busi ness expenses for the 1994 and 1995 tax years,
the governnent failed to offer sufficient evidence that at the
ti me defendant signed the returns, he was aware that these
personal expenditures had been | unped together with the business
expenses. Defendant contended, through the testinony of fornmer
enpl oyee, Jack Keenan, and cross-exam nation of governnment

wi t nesses and argunents of counsel,* that he was an absentee
owner of Stelwagon who relied on his controller, John Curran, to
separate personal and busi ness expenses and to nmanage the
bookkeepi ng; Curran knew that the business account contai ned

m xed personal and busi ness expenses and it was Curran’s job to
sort between the two, if necessary, and that Curran failed to do
so. Moreover, according to defendant, he never submtted expense
reports or made up anything in an attenpt to nake it appear that
hi s personal expenses were business expenses. Rather, he |eft
this job up to Curran. Defendant al so maintained that he relied
on his accountant Ray Mock, of the accounting firmMillie

Fal coniero, to prepare and file accurate tax returns. Finally,

t he defendant asserted that the governnent produced no evi dence
that, prior to signing and filing his 1994 and 1995 tax returns,

def endant di scussed the content of those returns with his

“As he was constitutionally entitled to do, defendant did
not testify at trial.
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attorneys.
I n support of this defense, defendant cites United

States v. Pechenik, 226 F.2d 844 (3d Cr. 1956). |In Pechenik,

the governnent alleged that the defendant inproperly treated

capital expenditures as operating expenses, thereby deducting in

a single year expenditures which should have been deducted over a

period of years through depreciation. |1d. at 845. The Third

Crcuit reversed Pecheni k’s tax evasi on conviction because the:
def endant, notw t hstandi ng the busi ness

experience attributed to him left the books,

bookkeepi ng and preparation of tax returns to

t he bookkeeper and accountant. . . . There

is no evidence that the defendant interfered

with either of themor with the books. On

the contrary, the invoices and paynents were

t aken care of by the bookkeeper in the

ordi nary course of business and he nade the

decisions as to classifications of

expendi tures according to his own best

j udgnent .

Id. at 846. Furthernore, in Pechenik, the accountant was hired
to performquarterly audits of the corporation s books, although
this did not include an exam nation of the corporation’s

i nvoi ces. 1d.

The court finds that defendant’s reliance on Pechenik
is msplaced. Unlike Pechenik, the instant case presents
substanti al evidence of defendant’s direct involvenent in the
schene to report personal expenses as busi ness expenses. First,
the defendant’ s direct involvenent was shown by evidence that the

def endant signed and authorized a nunber of |arge corporate
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checks for personal expenses for which he did not provide John
Curran with back up or expense reports. Secondly, unlike the
bookkeeper in Pechenik, John Curran testified that defendant
directed himto classify certain personal expenses as busi ness
expenses and rebuffed Curran’s attenpts to discuss the m xi ng of
personal and busi ness expenses. Third, defendant’s purported
“absence” defense differs from Pecheni k because, according to the
testinony of Curran and defendant’s accountant, Ray Mock, during
the course of two audits and a burgeoning crimnal investigation
of defendant’s tax affairs, defendant never stated to
investigating authorities that he believed that Curran or Mock
had commtted professional errors, or that the expenditures at

i ssue were anything other than business expenses. Fourth, the
accountants in Pecheni k conducted quarterly audits of defendant’s
books whil e defendant Ringwalt never engaged his outside
accountant to do so here. Finally, Pechenik involved a the
relatively conplex tax issue of whether a certain deduction could
be expensed all in one year or nust be depreciated over a period
of years. By contrast, this case involves the prohibition,
nearly axiomatic particularly in the case of an experienced

busi nessperson, agai nst deducti ng personal expenses as busi ness

expenses for the purpose of decreasing tax liability.?®

®> Furt hernore, subsequent opinions in other circuits have
di stingui shed Pechenik on facts simlar to those present here.
See, e.qg., United States v. Garavaglia, 566 F.2d 1056, 1059-60
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Addi tionally, based on the foll ow ng evidence
i ntroduced by the governnment at trial, the court finds that there
was sufficient evidence for a reasonable jury to find beyond a
reasonabl e doubt that defendant willfully evaded taxes and filed
false tax returns. First, based on the defendant’s consi stent
pattern of under-reporting |arge anounts of taxable income — nore
than $1 mllion over 2 consecutive years, from 1994 to 1995,
totaling nore than 50% of defendant’s overall incone - a
reasonabl e jury could have determ ned that defendant’s conduct
was not the result of m stake. Were there is “evidence of a
consistent pattern of under-reporting |arge anounts of incone,
and of the failure on the [defendants’] part to include all of
their inconme in their books and records,” the Suprene Court held
that “the jury could [find] that these acts supported an
inference of willfulness,” supporting a guilty verdict. Holland

v. United States, 348 U. S. 121, 139 (1954) (citing Spies, 317

U S. at 499-500).
Second, defendant’s pursuit of the identical tax

evasi on schene during 1992 and 1993 is additional evidence of

(6th Gr. 1977) (distinguishing Pecheni k because all eged tax
evasi on was defendant’s personal failure to record receipts which
constituted business incone); Wndisch v. United States, 295 F.2d
531, 532 (5th Gr. 1961) (unlike Pechenik, defendant did not
engage accountant to nake an audit, and the accountant relied
upon defendant to supply the necessary information as to incone
and expendi tures).
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Wi |l fulness for the charged years of 1994 and 1995. “[A]
defendant’ s past taxpaying record is adm ssible to prove

W llfulness circunstantially.” United States v. Bok, 156 F.3d

157, 165 (2d G r. 1998) (holding that defendant’s failure to file
returns for years before and after those in the indictnent

adm ssible to show intent to evade tax systen). See also United

States v. Johnson, 893 F.2d 451, 453 (1st GCr. 1990) (“The

evi dence that [defendant] submtted W4 formin 1987 cl ai m ng
nore all owances than he was entitled to and did not file an
incone tax return for 1987, was relevant to show [ def endant’ s]

W || ful ness and absence of mistake in filing the Schedule C forns
containing false information during the years 1982-86."); United

States v. Ebner, 782 F.2d 1120, 1126 n.7 (2d Gr. 1986) (“The

jury may consider evidence of intent to evade taxes in one year
as evidence of intent to evade paynent in prior or subsequent

years.”); United States v. Adcock, 558 F.2d 397, 402 (8th Gr.

1977) (“It is . . . well settled that in a tax case the
gover nnent may show proof of unreported incone in prior years
indicating a pattern of understatenent of incone which is
relevant to the issue of willful intent.”).

Third, the court finds that it was reasonable for the
jury to infer, fromthe circunstances surroundi ng defendant’s
recei pt of manual checks fromthe business accounts, that the

checks were a substitute for payroll. Melanie Costa, defendant’s
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secretary and paramour during the relevant period, and John
Curran, Stelwagon's controller, testified that defendant

obt ai ned, signed and cashed manual checks three or four tines a
mont h, and the anounts of the checks were consistent and in | arge
round dollar anmounts. This evidence is particularly revealing in
light of the fact that the defendant’s recei pt of his “7550
account”® checks began to clinb significantly in 1991, the sane
year in which he renoved hinself fromthe conpany payroll and
converted Stelwagon froma Subchapter Cto a Subchapter S
corporation.’

Fourth, according to the testinony of defendant’s
accountant Ray Mock and as reflected in engagenent |letters Mock
sent to defendant, defendant was infornmed of the difference
between an audit and a conpilation. It was explained to the
defendant that the latter would be created entirely on the basis
of information that defendant provided to his accountants and
that the individual with the ultimte responsibility for the
accuracy of the corporate tax returns is the officer (i.e.

def endant) who will sign them and would not require verification

® The “7550 account” is Stelwagon account nunber 1007550,
whi ch was set up to record the business-related selling expenses
of defendant.

7
A Subchapter S corporation profit or loss is passed
t hrough to sharehol ders and reported on the sharehol ders’ tax
returns. A Subchapter S corporation generally does not pay tax
at the corporate level. Defendant was the 100% shar ehol der of
St el wagon Manuf acturi ng Corporation.
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of the conpany’ s books and records by the accountants. In the
past, Stelwagon had its books audited, but in the early 1990's
def endant changed the nethod of accounting and hired the
accountants to performconpilations, not audits. Based on this
evi dence, a reasonable jury could infer that defendant chose a
conpil ation over the audit nethod because he had sonething to
hi de.

Fifth, John Curran’s testinony was probative of
defendant’s willfulness. Curran testified that defendant told
hi mthat his corporate Anmerican Express account refl ected
busi ness expenses. Curran also stated that defendant rebuffed
hi m on several occasions throughout the years when he suggested
to defendant that if he was running personal expenditures through
hi s 7550 expense account and the Anerican Express account, those
expendi tures should be identified and separated fromthe ordinary
busi ness expenses. Finally, Curran testified that in 1995
def endant di sm ssed Curran’s concerns regarding the [ arge dollar
anount s bei ng booked through the 7550 account by inform ng Curran

that if defendant ever got caught, he would pay it.® This

8 Def endant argues that this statenent does not prove
defendant’s intent because Curran was not able to date the
al | eged conversation or confirmwhether it occurred before the
filing of the 1994 or 1995 returns. Further, the statenment does
not specify whether it was made in the context of the City of
Phi | adel phia audit or another event. However, these infirmties
go to the weight of the evidence presented by Curran; it was for
the jury to decide whether or not his testinony was believabl e.
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evi dence coul d have been construed by the jury as a direct
adm ssion by the defendant of his crimnal wllful ness.

Sixth, during the Gty of Philadel phia s audit of
St el wagon for the 1994 tax year, defendant’s accountants asked
himto provide docunentation for his claimthat the disputed
expenses were business-related. |In response, defendant sent his
accountant a cal endar for 1994 which purported to justify these
busi ness-rel ated expenses all egedly incurred entertaining
clients, including dates and anounts. However, many of
St el wagon’ s bi ggest roofing custoners during the 1990s testified
at trial that the defendant never entertained them or at nost
t ook them out on one or two occasions during the entire business
rel ati onshi p spanning many years.® This testinony was absolutely
contrary to the defendant’s claimthat he had used the | arge
anounts of noney for legitimte business rel ated expenses. Thus,
the jury could have reasonably concl uded that the cal endar was a
conscious effort on defendant’s part to cover up his willful tax
evasi on.

Lastly, on February 26, 1996, Miillie Falconiero, the
defendant’s outside accountants, sent defendant a letter
describing the result of the Gty s audit: a disallowance of

$814, 073 in asserted busi ness expenses appearing to be personal

°This was confirnmed by other wi tnesses including defendant’s
son, a vice-president at Stelwagon, and Jack Keenan, Stelwagon’'s
general manager.
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in nature. Despite this advice, defendant signed and filed his
1995 tax return which listed the very sanme type of expenses as
busi ness expenses that the Cty had disall owed as business
expenses. That defendant was aware of the disall owance of these
expenses by the City auditors and neverthel ess took no steps to
insure that the alleged “m stakes” were not repeated in his 1995
federal tax returns is evidence of w |l ful ness.

Thus, based on the foregoing evidence produced by the
governnent at trial, the court finds that viewed in the |ight
nost favorable to the governnent, the winner of the jury verdict,
the evidence was nore than sufficient to support the jury’'s
verdict. Accordingly, defendant’s notion for a judgnment of

acquittal wll be denied.

B. Def endant’s Motion for a New Tri al.

Def endant has noved for a new trial on the basis that
the court erred in admtting (1) defendant’s 1992 and 1993 t ax
returns, not charged in the indictnent, (2) defendant’s extra-
marital sexual relationship with a Stelwagon enpl oyee and
governnent w tness Ml anie Costa, and (3) governnent exhibit 489,
a cal endar prepared after defendant filed his 1994 tax return
docurnenting his alleged business expenses for 1994, into evidence
at trial, and that the court erred in precluding defense expert,

Samuel Fisher, CPA fromtestifying about the failure of John
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Curran, the Stelwagon controller, to neet the professional
responsibilities of his job.

Federal Rule of Crimnal Procedure 33 allows a court,
upon notion of a defendant, to “grant a new trial to that
defendant if required in the interest of justice.” Fed. R Cim
P. 33. Wiere a claimis made that evidence was inproperly
admtted or excluded, a newtrial should be granted if the error
was “of sufficient magnitude to require reversal on appeal.” 3

Charles AL Wight, et al., Federal Practice and Procedure:

Cimnal, § 556, at 306, 309 (2d ed. 1982). The decision to
grant a new trial pursuant to Rule 33 lies within the sound

di scretion of the trial court. See United States v. Adams, 759

F.2d 1099, 1108 (3d Cr. 1985). The court will address each of
the defendant’s argunents seriatum

1. The admni ssion of evidence concerni ng defendant’s 1992
and 1993 tax returns.

The governnent noved in limne to admt defendant’s
1992 and 1993 personal and corporate tax returns as evi dence of
defendant’s wi Il ful ness and to show the existence of a simlar
scheme and plan to evade incone taxes. After hearing argunment on
this issue, the court ruled that the 1992 and 1993 returns were
adm ssi bl e under Federal Rule of Evidence 404(b) and that the
probative val ue of the evidence substantially outweighed its
prejudicial effect under Federal Rule of Evidence 403.

Rul e 404(b) is a rule of inclusion, not exclusion and
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t he burden on the governnent when proffering 404(b) bad act

evidence “is not onerous.” United States v. Sanpson, 980 F.2d

883, 888 (3d Cir. 1992). Yet, the governnent “nust clearly
articulate how the evidence fits into a chain of | ogical
inferences no link of which can be the inference that because the
defendant commtted . . . offenses before, he therefore is nore
likely to have commtted this one.” [d. at 886. Once the

gover nnent has done so, the district court must weigh the
probative value of the evidence against its potential to cause
undue prejudice, pursuant to Rule 403, and articulate a rational
expl anation on the record for its decision to admt or exclude

t he evi dence. United States v. H melwight, 42 F.3d 777, 780

(3d Cir. 1994).

Def endant argues that the earlier tax returns are a
repetition of the charged acts and are not evidence of
w || ful ness, know edge, plan or schene or absence of m stake
because defendant conceded that the 1994 and 1995 tax returns
were inaccurate, albeit m stakenly so. According to defendant,
evi dence that the sane m stake was nmade in the earlier years,
i.e., business and personal expenses were comm ngled in the
earlier years in the sane way as the years for which the
defendant is charged, is not probative of whether the defendant
knew all along that the business expenses deducted for the tax

years charged in the indictrment were fal se.
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The court disagrees. It is clear that “a defendant’s
past taxpaying record is adm ssible to prove w |l ful ness
circunstantially.” Bok, 156 F.3d at 165 (hol di ng that
defendant’s failure to file returns for years before and after
those in the indictnent adm ssible to show intent to evade tax

systen). See also Johnson, 893 F.2d at 453; Ebner, 782 F.2d at

1126 n.7; Adcock, 558 F.2d at 402. |In Adcock, the court noted
that the governnent nay offer evidence of past taxpaying record
during its case-in-chief without waiting for the defendant to
deny the existence of intent because intent is an essenti al
el emrent of the offense which nust be proved beyond a reasonabl e
doubt. |1d. at 558.

In this case, the governnent’s “chain of | ogical
i nferences” consisted of evidence that defendant’s 1992 and 1993
corporate and personal incone tax returns showed the existence in
those prior years of the identical schenme and plan to evade
i ncone taxes that was used by defendant in 1994 and 1995, and
w || ful ness, intent and absence of m stake by defendant for the
charged years. The governnent proffered evidence that, in the
early 1990s, the defendant renoved hinself fromthe conpany
payroll, took |arge anmounts of noney fromthe conpany 7550
account and American Express account, and deducted the sane
expenses as busi ness expenses in his 1992 and 1993 tax returns.

This was the very sanme schene the defendant used to generate
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i nproper deductions in the 1994 and 1995 tax returns. Thus, in
light of the defendant’s theory that the inaccuracies in the 1994
and 1995 returns were the result of m stake or the fault of the
accountants, the tax returns fromthe earlier years were
probative on the issues of comon schenme or plan as well as

wi | | ful ness.

Next, the court found that the evidence s probative
val ue was not substantially outwei ghed by the danger of unfair
prej udi ce under Federal Rule of Evidence 403.1°

Finally, the court gave an appropriate limting
instruction to the jury during the charge explaining the very
limted purpose for which the evidence concerning the prior
years’ returns was offered, and cautioned the jury that they may

consi der the evidence only for this limted purpose.?!

1 The court set forth its reasoning for this finding on the
record:

The probative value of the evidence of the
1992 and 1993 tax returns is significant and
directly deals with a key el enment of the
governnent’s case, nanely the defendant’s
state of mnd. Likew se, while prejudicial,
the evidence does not present a substanti al
danger of unfair prejudice because it is
l[imted in time and has a nexus to the

i medi ate years which are the subject of this
case. Therefore, the court finds that the
evi dence i s perm ssible under Rul e 403.

Order, January 7, 2002, at 3-4 (doc. no. 36).

' The charge to the jury was as foll ows:
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The governnent has offered evi dence tending
to show that on different occasions the

def endant engaged in conduct simlar to the
charges in the indictnent. You have heard
evi dence tending to show that M. Ringwalt’s
personal expenses were deducted as corporate
expenses resulting in incorrect corporate and
personal returns for the years ‘92 and ‘ 93.
The governnent argues that this was

m sconduct on the part of Charles Ringwalt
and it is simlar to the conduct charged in
the indictnment as happening April 1995 and
1996 as to the 1994 and 1995 tax years. Let
me caution you that defendant is not on trial
for conmtting any offense in 1993 or 1994
Wth respect to his 1992 and 1993 returns and
t hat you may not consider the evidence about
the 1992 and 1993 return as substitute for
proof of the conduct charged in the
indictnment in later years. Nor may you

consi der this evidence as show ng that M.

Ri ngwal t had bad character. This evidence is
admtted only for the limted purpose because
t he governnent contends it is evidence that

t he defendant acted know ngly and
intentionally in filing the later returns and
did not do it because of errors in
accounting, m stake or other innocent reason.
| f you believe that the defendant conmtted
sone m sconduct as to the 1992 and 1993 years
you still need not draw any inference that he
acted know ngly or intentionally with respect
to the charged offenses in April of 1995 and
April 1996. The governnent still bears the
burden of proving willfulness as to the
charges in the indictnent. Apart from
showi ng | ack of m stake or accident or

know edge or intentionally [sic] conduct, the
evi dence of simlar conduct may not be

consi dered by you for any other reason and
particularly not for the purpose of
concluding that if M. R ngwalt was guilty of
m sconduct related to the 1992 and 1993 years
he is therefore guilty of the charges for the
years charged in the indictnent.
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Thus, the court finds that evidence concerning
defendant’s 1992 and 1993 incone tax returns was properly
admtted for the limted purposes of proving wllfulness, intent
and absence of m stake and commobn schene or plan, that the
probative val ue of the evidence substantially outweighed the
danger of unfair prejudice to the defendant, and that an
appropriate cautioning instruction was given to the jury.

2. The admi ssion of Rngwalt’'s extra-narital sexual
relationship with a subordi nate.

The court also granted the government’s notion in
l[imne to admt evidence of defendant’s adulterous affair with
his secretary, Melanie Costa.'? Defendant argues that this
ruling was in error because it was uncontested that Mel anie Costa
si gned expense checks and other fal se docunents and had forged
defendant’s wife's signature on defendant’s joint tax returns.
According to the defendant, there was no justification for
admtting proof of adultery to color these office activities
whi ch Costa did at the request of defendant. |In addition, the
def endant argues that because the governnment showed Costa’s bias
via her testinony that she was defendant’s enpl oyee and friend

for over 20 years and she felt loyal to him the additional

Charge of the Court, Tr. Trans., 1/17/02, at 63-64.

2 Costa was called to testify as a governnent witness about
t he nechani cs of the conputer-generated and manual checks taken
out of the 7550 account, the American Express account, the filing
of tax returns, and general Stelwagon office activities.
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probative value of the sexual affair was substantially outwei ghed
by the danger of unfair prejudice. Finally, the defendant
contends that the court unduly mnim zed the prejudicial effect
of the evidence of the affair. Tr. Trans., 1/7/02, at 30
(doubti ng whet her the evidence would “inflanme” the jury “to the
degree that it would cloud the ability of the jury to see the
defendant in |ight of the evidence.”). Defendant argues that the
evidence is extrenely prejudicial because sone nenbers of the
jury may have believed that a person who cheats on his wife also
cheats on his taxes.

The governnent asserts, and the court agrees, that
there are two reasons why the existence of the ongoing sexual
rel ati onshi p between Costa and defendant was admitted for a
proper purpose. First, in order to defeat the defense claimthat
John Curran was responsible for the false tax returns that were
filed by defendant and signed by both defendant and Costa (who
forged defendant’s wife’'s signature on the returns) and for the
jury to understand how defendant’s tax schene continued for many
years and in large volune, it was essential for the jury to
understand the close nature of the rel ationship between Costa and
def endant and why defendant trusted Costa to forge his wife's
signature on tax returns and to handle his | arge cash advances
and ot her personal expenses. The governnent argued at trial that

not only was defendant incorrect in claimng that it was solely
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Curran’s job to separate personal and business expenses, but that
in fact, Costa had exclusive control, as per the defendant’s
directions, over the handling of defendant’s personal financi al
affairs and corporate cash advances. It was inportant for the
jury to know why Costa was entrusted with such duties. Evidence
of parties’ relationship with one another (including co-
participation in uncharged crimnal activity) has been held to be
properly admtted to show famliarity anongst parties and their

relationship of trust. See, e.qg., United States v. G bbs, 190

F.3d 188, 217-18 (3d Cir. 1999) (in case involving conspiracy to
deliver crack, evidence of a subsequent attenpted hom cide with
whi ch the defendant was not charged was adm ssi ble to show t hat

conspiracy existed between the parties); United States v. Traitz,

871 F.2d 368, 369 (3d Cr. 1989) (evidence of uncharged acts of
viol ence went to shared tradition of violence and synbiotic
relationship, and was properly admtted to show t he background of
the charges, the parties’ famliarity with one another and their

concert of action); United States v. O leary, 739 F.2d 135, 136

(3d Cir. 1984) (evidence of other crines properly admtted for
sane purposes).

The court finds that the rel ationship between Costa and
def endant was properly adnitted to explain the nature of the
rel ati onship between the parties and to place in context the

uni que factual circunstances which explain why Costa — and not
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John Curran — assumed responsibility for preparing, booking and
cl assifying the personal expenditures of the defendant as selling
expenses of the conpany.

The second reason why the evidence was properly
admtted is because the ongoi ng sexual affair between Costa and
def endant gave Costa a personal stake in the outcone of the trial
and was evidence of bias. Federal Rule of Evidence 607 provides
that “[t]he credibility of a wtness may be attacked by any
party, including the party calling the witness.” Fed. R Evid.
607. “The partiality of the witness is subject to exploration at
trial and is always relevant as discrediting the wtness and

affecting the weight of h[er] testinony.” United States v.

Carter, 966 F. Supp. 336, 352 (E.D. Pa. 1997) (quoting Davis V.
Al aska, 415 U. S. 308, 316 (1974)). Courts have found bias in a
W de variety of situations, including famlial or sexua

rel ati onshi ps, enploynent or business rel ationships, friendships,
common organi zati onal nenbershi ps, and situations in which the
witness has a litigation claimagainst another party or wtness.
See Weinstein' s Federal Evidence 88 607.04[5]-[7] (1997)

(collecting cases).?®®

¥ The government relies on United States v. WIllis, 647 F.2d
54 (9th Gr. 1981) where the court reversed a conviction, in
part, where defendant was not allowed to show possi bl e bias
arising fromthe wtness sexual relationship with the
defendant’s former live-in girlfriend. Defendant argues that
this case is not on point because the evidence did not relate to
t he defendant, rather to a witness, and was therefore | ess
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The court finds that the evidence was properly admtted
to show bias. Because Costa’ s testinony on direct, cross and
redirect contained many contradi ctions regarding her role in the
busi ness and her belief that it was Curran’s job to separate
busi ness and personal expenses, the jury was entitled to know
that Costa had a personal stake, beyond that of a | oyal enployee,
in the outcone of the case as a result of her |ong-term and on-
goi ng sexual relationship with defendant. Furthernore, the court
instructed the jury that the evidence of the affair was to be

received for a very limted purpose.

prejudicial. Defendant cites to United States v. Lawence, 189
F.3d 838 (9th Cr. 1999) where evidence of defendant’s
unconventional marriage, which included dating other wonen, was
inproperly admtted in a bankruptcy fraud trial. However,

Lawr ence i s distingui shabl e because, there, the evidence was not
in any way related to the alleged fraud nor did defendant’s w fe
or the other wonmen with whom he was involved testify. Thus,
there was no assertion that the evidence was sonehow probative of
bias on the part of any witness or that the marriage or affairs
wer e sonehow rel evant to the case, unlike the instant case.

Thus, neither WIlis nor Lawence provide insight here.

4 The court’s charge was as foll ows:

The governnent has al so offered evidence
concerning the defendant’s action in having a
sexual affair with witness Ml anie Costa and
of regul ar high stakes ganbling. Again, the
defendant is not on trial for commtting

t hese other acts, not for commtting acts not
alleged in the indictnent. Accordingly, you
may not consider this evidence as a
substitute for proof that the defendant
commtted the crinmes charged. Nor may you
consi der the evidence as proof that the

def endant has a crimnal personality or bad
character. The evidence of the sexual affair

- 25-



Lastly, the governnent did not make any remarks
concerning the affair during its closing argunent or otherw se
enphasi ze the relationship during the trial. |In fact, the only
reference in the entire trial record to the sexual relationship
bet ween Costa and defendant is one brief set of questions and

answers at the end of Costa’'s testinony.®® Due to the limted

was admtted for the nmuch nore limted

pur pose as evi dence which in the governnent’s
view tends to explain the nature of the
relati onship, the reasons why Ms. Costa

al l egedly signed some of the tax returns at
issue in this case and to show bias on her
part as a witness . . . . Evidence of all of
these acts nmay not be considered for you by
any ot her purpose and you may not use as

evi dence to conclude that because the

def endant comm tted these other acts he al so
must have committed the acts charged in the

i ndi ctnent.”

Charge of the Court, Tr. Trans., 1/17/02, at 64-65.
> That testinony was as foll ows:
Q Ma’ am at sone point in time, had your

relationship with M. R ngwalt becane
nmore than just that of enl oyer/enpl oyee?

A Yes.

Q Ckay. And when was that?

A In the early 90s.

Q Ckay. And can you just tell us briefly
what the nature of your rel ationship was
wi th hinf

A | have a personal relationship with him

Q Okay. And what type of persona
rel ati onshi p?

A A personal, sexual relationship.

Q kay. And it that ongoi ng today, ma’ anf?

A Yes, it is.

Tr. Trans., 1/10/02, at 98.
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scope of the evidence offered and its inportance to negate the
def ense of m stake and reliance and to show bias, the court
concludes its probative value was not substantially outwei ghed by
t he danger of unfair prejudice. Fed. R Evid. 403.

3. The admni ssion of exhibit 489.

Before trial commenced, defendant noved to excl ude
governnment exhibit 489, a cal endar prepared by the defendant in
Septenber 1995 in connection with the Cty of Phil adel phia
exam nation of the 1994 returns. Defendant argued that because
the cal endar was created five nonths after his 1994 i ndi vi dual
and corporate returns were filed, they could not show his state
of mnd at the tinme the 1994 returns were filed. The court
rejected this argunent, holding that even though the cal endar was
created after the filing of the 1994 return, it bears upon and is
relevant to the offense because it involved defendant’s after the
fact attenpt to cover up the inaccuracies in his 1994 return and
the defendant’s state of mnd at the tinme of the filing of the
1995 returns. Tr. Trans., 1/9/08, at 2.

The court finds that the decision to allow the cal endar
into evidence was not error. The probative value of the cal endar
is substantial for the following reasons. First, it reflects
defendant’s willfulness and intent to evade taxes as it
constitutes an attenpt to conceal the true nature of the business

expenses filed on his 1994 return and to evade the consequences
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of the Gty of Philadel phia’s audit. False explanations or false
excul patory statenents offered by defendants for prior fraudul ent
conduct is evidence of willfulness in crimnal tax cases. See

United States v. Bishop, 264 F.3d 535, 550 (5th Cr. 2001)

(“creating fal se invoices or docunents” anong conduct sufficient

to support willful tax evasion); United States v. Chesson, 933

F.2d 298, 304 (5th Gr. 1991) (defendants’ “nethods of
obliterating and altering addresses and purchase descri ptions,
and of destroying certain original invoices” could |lead a
reasonable jury to infer wllful ness).

Second, the calendar is also relevant of the
defendant’s intent because it denonstrates that when confronted
with the inaccuracies in his 1994 return, defendant did not take
the position which he now asserts, that the errors were
attributable to Ray Mock or John Curran. Furthernore, the
creation of the cal endar pre-dates the signing and filing of
defendant’s 1995 tax return, an offense charged in the
indictment. In this regard, the defense of innocent error as to
the 1995 return is negated by evidence that the defendant
continued to use the Anerican Express and 7550 accounts for
personal expenses in his 1995 tax return after the Gty of
Phi | adel phia auditors had di sall owed $814, 000 as al | eged busi ness
expenses. Thus, the court finds that the admi ssion of the

cal endar at trial was proper.
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4. The restriction of defense expert w tness’ testinony
regardi ng the professional responsibilities and | apses

of John Curran, Controller of Stelwagon.

During the trial, the court granted, in part, the
governnent’s notion to exclude the testinony of defendant’s
expert, Sanuel Fisher, CPA. Wile permtting Fisher to offer his
expert opi nion on whether the outside accountant’s conduct was
consistent with generally accepted accounting principles, the
court precluded Fisher fromtestifying regarding the all eged
failure of John Curran to satisfy the controller’s standard of
care by failing to neet certain of his duties as controller of
St el wagon

According to defendant, M. Fisher would have testified
that Curran held hinself out to be a conpetent and responsible
controller and that he did not |live up to the standards of
performance of a controller based on Curran’s experience and
qualifications and the recommendations for the inplenentation of
internal control at Stelwagon nmade to defendant by his
accountants. Although M. Fisher could not identify any
nationally recogni zed standard of care for controllers, defendant
contends that M. Fisher’s testinony would have been hel pful to

the jury in understandi ng conplex issues. See United States v.

Moral es, 108 F.3d 1031 (9th Cr. 1997) (where defendant’s |ack of
bookkeepi ng conpetence was at issue, “bookkeeping principles and

[ def endant’ s] grasp of them - was clearly beyond the conmon
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know edge of the average | ayperson.”). 15

Under Federal Rule of Evidence 702, the proponent of
expert testinony nust show that the expert is qualified, that the
testinony is reliable, and that it will “fit” the facts of the

case. See Elcock v. K-Mart Corp., 233 F.3d 734, 741 (3d Gr.

2000). Under Federal Rule of Evidence 703, the opinion nust have
a reasonabl e factual basis of the type relied upon by experts in

the particular field. See Stecyk v. Bell Helicopter Textron,

Inc., __ F.3d __, 2002 U.S. App. LEXIS 13249, at *11-12 (3d Gir.
July 3, 2002).%" Here, the court concluded that because the

expert failed to identify a standard generically applicable to

* The issue in Mrales was whet her the defendant’s
bookkeepi ng i naccuracies were intentional or the result of
i gnorance of bookkeeping procedures. The Ninth G rcuit held that
it was inproper for the district court to conpletely exclude the
testimony of a defense rebuttal expert witness as to the
defendant’s ability to understand bookkeepi ng where the
governnent presented a nunber of w tnesses who all testified that
t he defendant had a good know edge of the subject. 1d. at 1034.

The court finds that Mrrales is distinguished fromthe
i nstant case because the expert testinony in Mrales was
essential to rebut direct testinony offered by the governnment on
the identical issue. Here, in contrast, Fisher’s proffer was
contrary to and disregarded the trial evidence that John Curran
did not possess the duties or responsibilities that Fisher clains
he violated. Mreover, part of the Ninth Crcuit’s concern in
reversing the district court in Mirales was that the district
court did not explain is reasoning for conpletely excluding the
evidence. |d. at 1038. Here, the court carefully considered the
argunents on this issue, heard a proffer fromM. Fisher and
articulated its reasons for limting the testinony on the record.

"Federal Rule of Evidence 703 states that “[t]he facts or
data in the particular case upon which an expert bases an opi nion
or inference may be those perceived by or made known to the
expert at or before the hearing.” Fed. R Evid. 703.
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the job of controller and the issue regarding the terns of
Curran’s enploynent and his professional obligations and whet her
he satisfied those obligations was a factual issue and not a
proper subject of expert testinony, the proposed expert opinion
was i nadm ssable as | acking a reasonable factual basis. Tr.
Trans., 1/16/02, at 90-91, 100.

M. Fisher intended to opine that the inaccuracies on
the returns were the result of John Curran’s failure to perform
his professional duties as controller of Stelwagon as set forth
in the internal control recommendations from Maillie Fal coniero.
The issue with respect to Curran was not what an ordinary
controller’s duties were or whether Curran had satisfied these
standards. Rather, the issue was whether the defendant had
explicitly placed limts on Curran’s performance. To this end,
outside the jury's presence, M. Fisher testified that he had no
personal know edge of the internal control recomendations nmade
by Maillie Falconiero to the defendant, that he never discussed
the recommendations with Stelwagon’s accountants, that he did not
know t he content of any di scussions between defendant and Curran
concerning the inplenentation of the internal contro
recomendati ons, and never observed the operation of the
St el wagon accounting departnent or how t he enpl oyees perforned
their duties. Because M. Fisher had no know edge of Stelwagon’s

accounting practices, or of the control recommendati ons nade by
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t he outside accountants, or whether defendant or Curran deci ded
whi ch of the recommendati ons were to be inplenented, ® M.
Fisher’s opinion as to whether or not Curran breached any
standard of care or failed to inplenent the recommendati ons was
merely specul ative and | acked a reasonable basis for its

adm ssion. See Stecyk, 2002 U.S. App. LEXIS 13249, at *31

(Sloviter, J. dissenting).! Thus, the court, after holding a
hearing and receiving briefing and oral argunent, properly and
fairly exercised its discretion in limting the scope of the
expert testinony offered by the defendant as the Federal Rules of

Evi dence dictate. 2

8 The evidence at trial showed that Curran perforned his job
at defendant’s direction. Although defendant’s accountants
suppl i ed defendant with recommendations for internal controls,

t he evi dence showed that it was up to the defendant, and not John
Curran, to inplenent the recomendations. Curran had no power to
force defendant to submit expense reports or account for his
expenses. Specifically, with respect to the manual checks cashed
by defendant and the American Express account that formed the
basis of this prosecution, Curran played no role in and was
specifically excluded fromthe preparation, posting,
classification and paynent of these anounts.

¥ Furthernore, the court did not exclude all of the proposed
expert testinony of M. Fisher. Despite governnent objections,
Fi sher was permitted to testify at trial and provide his
conclusions to the jury as to the allegedly irresponsible and
unpr of essi onal behavi or of defendant’s accountant with respect to
defendant’s tax returns.

©Def endant al so argues that in rejecting the expert
testinmony as to Curran’s job, the court ignored defendant’s Sixth
Amendnent right to conmpul sory process for obtaining wtnesses.
“The Conpul sory Process clause protects the presentation of the
defendant’s case fromunwarranted interference by the governnent,
be it in the formof an unnecessary evidentiary rule, a
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B. Def endant’s Suppl enental Post-Trial Mtion for a New Trial.

Def endant seeks a new trial for the additional reasons
that (1) the governnent suppressed evidence favorable to
def endant and material to his defense, thereby violating his

right to due process as set forth in Brady v. Maryland, 373 U. S.

83 (1963); and (2) the governnent’s failure to disclose the

evi dence coupled with its closing argunent, which included facts
not in evidence and was contrary to the undi sclosed materi al s,
constituted prosecutorial m sconduct entitling defendant to a new
trial. For the follow ng reasons, the court finds that both
argunents |ack nerit.

1. The Brady i ssue.

Def endant’ s Brady argunent centers on certain

handwitten notes dated March 15, 2001 taken by Special Agent

prosecutor’s msconduct, or an arbitrary ruling the by the trial
judge.” Governnent of the Virgin Islands v. MIIls, 956 F.2d 443,
445 (3d Cir. 1992). The defendant maintains that the subject of
Curran’s functions and responsibilities as controller, and

whet her he lived up to those responsibilities, would have hel ped
the jury to understand the core issue in the case. M. Fisher
was qualified to identify the standard of care applicable to
Curran based on the responsibilities inherent in the controller
position and the reconmmendati ons made by Millie Fal coniero.

Def endant’ s argunment i s unpersuasive. The issue here is not
whet her defendant was permtted to present expert testinony but,
rather, the extent to which his expert would be pernitted to
of fer testinony which did not conformw th Federal Rules of
Evi dence 702 and 703. The court did permt M. Fisher to
testify, but sinply limted that testinony to that which had a
reasonabl e factual basis.
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Shantell e Kitchen during an interview with an individual nanmed
Deborah McQui ston, which were produced to the defendant upon
counsel s request on April 15, 2002, three nonths after trial.
McQui ston performed part-tinme bookkeepi ng and accounting work for
def endant and Stelwagon, for a limted tine period in 1989-1990.
The defendant argues that the McQuiston interview notes are
excul patory and material evidence which shoul d have been turned
over to the defense because the notes contradict the testinony of
the governnent’s key w tness John Curran.

A valid Brady claimcontains three elenents: (1) the
prosecution nmust suppress or wthhold evidence,? (2) which is

favorable, and (3) material to the defense. United States v.

Perdonp, 929 F.2d 967, 970 (1991).2% Evidence nmay be consi dered

2 This el enent applies whether the suppression of the
evi dence was purposeful or inadvertent. “[T]he prosecution is
obligated to produce certain evidence actually or constructively
inits possession.” United States v. Perdono, 929 F.2d 967, 970
(3d Cr. 1991). The governnent does not contest this |egal
principle and concedes the fact that the McQuiston interview
notes were in the government’s constructive possession and
“suppressed or wthheld” fromthe defendant prior to trial

2 The governnent argues that defendant’s notion for a new
trial based on Brady is barred because defendant failed to neet
the requirenments of Federal Rule of Crim nal Procedure 33 which
provides 7 days after verdict or a tine fixed by the court wthin

the 7 day period to file a notion for a newtrial. However, “[a]
notion for newtrial based on newy discovered evidence may be
made . . . within three years after the verdict or finding of
guilt.” Fed. R Cim P. 33. The governnent argues that

def endant does not qualify for the newy discovered evi dence
prong of Rule 33 because he fails to neet the five-part test
applicable to a notion for a newtrial on this basis. See United

States v. Adanms, 759 F.2d 1099, 1108 (3d GCir. 1985) (“(a) the
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excul patory if it “goes to the heart of the defendant’s guilt or
i nnocence [or if it] mght well alter the jury's judgnent of the

credibility of a crucial prosecution witness.” United States v.

St arusko, 729 F.2d 256, 260 (3d Cr. 1984). Moreover, “evidence
is ‘“material’ under Brady, and the failure to disclose it
justifies setting aside a conviction where there exists a
‘reasonabl e probability’ that had the evidence been disclosed the
result at trial would have been different.” Wods v.

Bart hol onew, 516 U.S. 1, 5 (1995) (per curiam (quoting Kyles v.

Witley, 514 U S. 419, 433 (1995)). 1In United States v. Badgl ey,

473 U. S. 667, 675 (1985), the Suprene Court advi sed:

The Brady rule is based on the requirenent of
due process. |Its purpose is not to displace
the adversary systemas the primary neans by
which truth is uncovered but to ensure that a
m scarriage of justice does not occur. Thus,

evi dence nust be in fact, newy discovered, i.e., discovered
since trial; (b) facts nmust be alleged fromwhich the court may
infer diligence on the part of the novant; (c) the evidence nust
be relied on, nust not be nmerely cunul ative or inpeaching; (d) it
must be material to the issues involved; and (e) it nust be such,
and of such nature, as that, on a newtrial, the newy discovered
evi dence woul d probably produce an acquittal.”).

However, the five part test generally applicable to a notion
for a newtrial is not strictly applicable where the basis of
such a notion is excul patory or inpeachnent evidence which was in
t he possession of the governnent. See United States v. Bagley,
473 U. S. 667, 680 (1985) (“if the standard applied to the usual
notion for a newtrial based on newy discovered evidence were
t he sane when the evidence was in the State’s possessi on as when
it was found in a neutral source, there would be no speci al
significance to the prosecutor’s obligation to serve the cause of
justice.”) (citation omtted); Perdonmp, 929 F.2d at 972 (“a
defendant is not required to show that [Brady] evidence, if
di scl osed, probably would have resulted in acquittal.”).
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the prosecutor is not required to deliver his
entire file to defense counsel, but only to
di scl ose evidence favorable to the accused
that, if suppressed, would deprive the
defendant of a fair trial.

Id. (footnotes omtted).

The only evidence at trial concerning McQi ston was
presented through John Curran, who testified as to his
observations of the work perfornmed by MQi ston:

And they had an outside person that was -
girl by the nane of Debra McQuiston (ph.) was
comng in a nonth-end closing transactions.
And she at that time | knew was nmaki ng sone
changes to the — sone of the expenses and |
bel i eve some of them maybe reclassifying sone
of them and one of them was the American
Express. | know M. Ringwalt just wasn’t
happy about sone of the changes and he told
me that the American Express is business,

that it should be left in there.

Tr. Trans., 1/11/02, at 34. On cross, Curran testified that he
was not exactly certain of the adjustnents that were bei ng nade
by McQuiston. 1d., at 55 (“That’s what she — that’s what she
woul d conme in and nmake sone adjustnents but | didn't — 1 wasn’'t
exactly sure what she was doing.”). On redirect, he testified as
fol |l ows:

Q And what was M. Ringwalt’s reaction when M.
McQui ston attenpted to separate personal from
busi ness itens on the Anmerican Express bills?

A Well, I know he wasn’t happy about it, he was - at
one point | renenber himbeing annoyed that she
made t he change.

Q And how long did Ms. McQuiston actually work for
t hi s conpany?

A | don’t know the exact length of tine, she was
there for about six nonths during the — after
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was hired, | nmean, I'’mnot sure how | ong she was
there prior to that.

Id., at 109-10. 1In its closing to the jury, government counsel
made the followi ng reference to the testinony of Curran
concerni ng Deborah MQui ston:

M. Curran knew [ defendant] went off salary
and so what did he do? In 1991, ‘92, ‘93 he
went to this man and he said, M. Ringwalt,
and |'msure he said it respectfully, if
these are a substitute for payroll, then they
shoul d not be booked as selling expenses.

That was probably a pretty frightening thing
for M. Curran to do. He thought, as he told
you, he’'d be fired if he chall enged M.
Ringwalt. After all, what happened to M.
McCristin [sic]? Remenber Ms. McCristin?
[sic] You heard a |lot of testinony about her.
She had the audacity to go through this man’s
Anerican Express bills while M. Curran was
there and try to separate out business and
personal. And what happened? M. Ringwalt
got angry with her. John Curran was there.
He’s no dummy. He saw what Ms. McCristin
[sic] fell out of favor wwith M. Ringwalt and
she was gone within six nonths after M.
Curran was there. M. Curran did what he was
t ol d.

Id., at 13.

Speci al Agent Kitchen’s notes of the MQui ston
interview contain the follow ng notations: “no conversations of
busi ness or personal expenses”; “Chuck never talked to her about
i ncome and expenses”; “possible reviewed AVEX; but not sure”;
“never had any conversations about expenses”; “did not do tax
return”; “no recollection of conputerized checks or manua

checks”; and “not nuch interaction w Curran; not there that

-37-



long.” Wth respect to the circunstances surroundi ng McQui ston’s
departure from Stel wagon, the notes are anbi guous and incl ude
reference such as: “stayed couple of nonths after he [John
Curran] was hired left, had no authority”; “did not apply for
job; no interest”; “wanted to keep i ndependent CPA's - 2 small
kids at tinme - not interest”; and “John Curran took over her
duties.”

The defendant argues that these notes contradict the
governnent’s prem se asserted in its closing argunent that
McQui ston had been fired because of her refusal to change the
Anmeri can Express entries, because, in fact, she had not been
fired at all. However, the court finds that the defendant’s
argunent is msguided for the foll ow ng reasons.

First, the McQuiston interview notes are not Brady
evi dence because facts pertaining to Deborah McQui ston were known
by or readily available to the defendant |ong before trial. It
is well-settled that the governnent does not violate Brady by
failing to disclose excul patory or inpeaching evidence that is
avai l able to the defense from other sources in the exercise of

due diligence. See, e.g., United States v. Hi cks, 848 F.2d 1, 4

(1st Gr. 1988) (no Brady violation for failure to disclose grand
jury testinony of potential witness not called to testify at
trial because defense knew of and had access to witness and thus

was “on notice of the essential facts required to enable himto
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t ake advantage of [the] excul patory testinony”) (citation

omtted); Lugo v. Minoz, 682 F.2d 7, 9-10 (1st Cir. 1982)

(governnent has no Brady burden when facts are readily avail able

to a diligent defender); United States v. Zackson, 6 F.3d 911

918 (2d Cr. 1993) (“Evidence is not ‘suppressed if the
def endant either knew, or should have known, of the essenti al
facts permtting himto take advantage of any excul patory

evidence.”); United State v. Perdonp, 929 F.2d 967, 973 (3d G r.

1991) (dicta) (“Evidence is not considered suppressed if the
def endant either knew or should have known of the essential facts
permtting himto take advantage of any excul patory evidence.”);

United States v. Todd, 920 F.2d 399, 405 (6th G r. 1990)

(nondi scl osure of possible excul patory material does not violate
Brady when the “defendant was aware of the essential facts that
woul d enable himto take advantage of the excul patory

evidence.”); United States v. Ronp, 914 F.2d 889, 899 (7th Gr.

1990) (when defense counsel knows about a witness with possible
excul patory information, and has an opportunity to subpoena that
W t ness, prosecutor has no obligation to seek out and provide the

i nformation).?

# Def endant argues that while he was aware of M Qi ston, he
was unaware that an interview with her had taken place prior to
trial. However, this distinctionis irrelevant. The lawis
cl ear that Brady does not apply to evidence which defendant knew
or should have known in the exercise of reasonable diligence.
Here, defendant hired and supervi sed McQui ston and had
firsthand know edge of the circunstances surroundi ng her
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Here, McQui ston worked for the defendant and provi ded
accounting and bookkeeping services to himin 1989-1990. The
nature of the accounting work she perforned for himand the
reasons for her departure were therefore known firsthand by the
def endant.?* |f defendant believed that the trial testinony of
John Curran concerning his understandi ng of McQuiston’s
responsibilities at Stelwagon was sonehow i nconsistent with the
true facts, then he could have called McQuiston as a trial
wtness to rebut the testinony of Curran. Thus, there is nothing
in the interview notes that was not already known or knowabl e by
t he defendant through the exercise of reasonable diligence. To
put it another way, there was no error in the governnent’s

failure to tell defendant that which he al ready knew.

Secondly, the court finds that the McQuiston interview

notes are not excul patory. Brady only applies to excul patory

evidence. See United States v. Nixon, 881 F.2d 1305, 1308 (5N

Cir. 1989); United States v. Kendall, 766 F.2d 1426, 1440 (10"

Cir. 1985). As such, Brady does not apply to neutral evidence.

See United States v. Dillnman, 15 F.3d 384, 390 (5'" Gir. 1994)

enpl oynment and departure from Stel wagon. The fact that what the
def endant knew was now reduced to a piece of paper is not
control ling.

#According to the governnment, consistent with the fact that
def endant was McQui ston’s enpl oyer and supervi sor, defendant
referred to McQuiston on at |east three unpronpted occasions
during his April 29, 1993 deposition, taken during the
defendant’s | awsuit against his former return preparers.
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(grand jury testinony fromw tness who could not recall or
remenber alleged neeting was “neutral, not excul patory or

i npeaching in nature,” and thus not Brady material). Here,
defendant’s claimthat the interview notes are excul patory is
that “had prior counsel had the interview notes of SA Kitchen
before or even during trial, he could have shown that the
Governnent’s repeated assertions that Ms. McQuisten [sic] was
relieved of her duties because she would not participate in M.
Ringwalt’s all eged fraud was untrue and highly prejudicial to the

defendant.” Def.’s Supp. Mt. § 22.

Def endant, however, m sapprehends the purpose for which
the McQuiston testinony was offered. Central to the defendant’s
theory at trial was Curran’s credibility, i.e., Curran was now
trying to cover up his inconpetence as a controller by blam ng
the defendant. The McQuiston testinmony was offered by the
governnent to explain why Curran went along with the defendant’s
di rections which he clainmed he knew at the tine were inproper,
i.e., he feared he would be fired if he did not, in part, because
he beli eved McQui ston had been | et go for conpl ai ni ng about the
treatment of the Anmerican Express account. Tr. Trans., 1/11/02,
at 34 (“I know M. Ringwalt just wasn't happy about sone of the
changes [ McQui ston made] and he told nme that the American Express
is business. . . .”). In light of these coments by the

def endant and because McQui ston was only enpl oyed at Stel wagon
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for a short period of time, Curran canme to understand that her
early departure was the result of the defendant’s displeasure
wth McQuiston’s inquiries into the American Express account. In
ot her words, the McQui ston evidence went to show why Curran did
what he did, i.e., fear of losing his job nade himgo along with
the defendant’s illegal schene w thout nuch protestation

Properly understood, the notes would not have contradicted
Curran’s testinony because the notes do not go to Curran’s state
of mnd, and, thus, if produced, the notes woul d have been

nei t her excul patory nor inpeaching of Curran.

Lastly, the court finds that the McQuiston interview
notes are not material and would not have changed the outcone of
the trial. The standard of materiality that applies to the
governnent’ s non-production of alleged Brady information is
whet her “the om tted evidence creates a reasonabl e doubt that did

not otherwi se exist.” United States v. H Il 976 F.2d 132, 135

(3d Gr. 1992) (quoting United States v. Agurs, 427 U.S. 97, 109-

10 (1976)). |In order to denonstrate a reasonable probability of
a different outcone, the defendant nust show “the favorable

evi dence [wi thheld] could reasonably be taken to put the whole
case in such a different light as to underm ne confidence in the

verdict.” Kyles v. Witley, 514 U S. 419, 420 (1995). However,

in making this determ nation, the assessnent of the omtted

evi dence’ s i npact nust take account of the cunul ative effect of
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t he suppressed evidence in light of the other evidence, not
merely the probative value of the suppressed evi dence standi ng

alone. |d. at 436-37. In United States v. Pellulo, 14 F.3d 881

(3d Cir. 1994), it was discovered after trial that an IRS

i ntervi ew nenorandum of a key governnent w tness, setting forth
facts inconsistent wwth the trial testinony of the wtness,
particularly with respect to when and where the witness net two
co-def endants, was not produced. |1d. at 886. The court stated
that a reversal is warranted only when the suppression of the
Brady evidence “underm nes confidence in the outcone of the
trial” and held that the fact of sone inconsistencies between the
trial testinony and the interview report concerning the wtness
was “nmerely cumul ati ve and i npeachi ng” and woul d not have changed

the outcome of the trial. 1d. See also United States v. Adans,

759 F.2d 1099, 1108 (3d Cir. 1985) (information regarding
W tness’ participation in robbery not material where other

evidence nore than sufficient for finding of guilt).

Simlarly, here, as expl ained above, there was strong
evi dence of defendant’s wllful and |ong standing tax evasion
schene, which continued for five years after McQui ston’s
enpl oynment at Stel wagon ended, presented to the jury at trial.
See Part A, supra. In light of this evidence, the court finds
that even if the governnent had produced the interview notes and

assum ng defendant had called McQuiston to testify as to her work
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at Stelwagon and her departure fromthe conpany, it cannot be
said that a reasonable probability exists that the outcone of the

trial would have been different.

2. Prosecutorial M sconduct.

The def endant al so argues, based on the MQui ston
notes, that the governnment conmtted prosecutorial m sconduct
whi ch deprived defendant of his Fifth Arendnent right to due
process by arguing facts about Deborah McQuiston in its closing
whi ch were not in evidence and which were contradi cted by the
non- di scl osed McQui ston interview notes in the governnent’s
constructive possession. The defendant’s argunent is twofold:
one, part of the governnent’s closing argunment was not supported
by evidence on the record, and, two, it was contrary to the
statements made by McQuiston in the interview notes taken by
Speci al Agent Kitchen, which were not disclosed to the defendant.

When a defendant seeks a new trial based on allegedly
i mproper argunents of governnment counsel, the focus of the
inquiry is whether any remarks by the prosecutor “unfairly

prejudi ced the defendant.” United States v. Young, 470 U S. 1,

12 (1985). The Third Crcuit has described the test as foll ows:

I n determ ning prejudice, we consider the
scope of the objectionable conments and their
relationship to the entire proceeding, the
aneliorative effect of any curative
instructions given, and the strength of the
evi dence supporting the defendant’s
conviction. As the Suprene Court has

enphasi zed, “a crimnal conviction is not to
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be lightly overturned on the basis of a
prosecutor’s comments standi ng al one, for the
statenents or conduct nust be viewed in
context.” United States v. Young, 470 U. S

at 11 (finding harm ess error where the
prosecutor had stated his opinion that the
def endant was guilty and urged the jury to
“do its job.”).

United States v. Zehrbach, 47 F.3d 1252, 1265 (3d Cir. 1995).

Here, governnent counsel referenced McQuiston in its
closing in the context of explaining Curran’s state of m nd and
why Curran did what he testified he was told to do by the
def endant. Again, governnent counsel argued:

M. Curran knew [ defendant] went off salary
and so what did he do? 1In 1991, ‘92, ‘93 he
went to this man and he said, M. Ringwalt,
and | ' msure he said it respectfully, if
these are a substitute for payroll, then they
shoul d not be booked as selling expenses.

That was probably a pretty frightening thing
for M. Curran to do. He thought, as he told
you, he’'d be fired if he chall enged M.
Ringwalt. After all, what happened to Ms.
McCristin [sic]? Remenber Ms. McCristin?
[sic] You heard a |lot of testinony about her.
She had the audacity to go through this man’s
Anerican Express bills while M. Curran was
there and try to separate out business and
personal. And what happened? M. Ringwalt
got angry with her. John Curran was there.
He’s no dumy. He saw what Ms. McCristin
[sic] fell out of favor wwth M. Ringwalt and
she was gone within six nonths after M.
Curran was there. M. Curran did what he was
t ol d.

Tr. Trans., 1/17/02, at 13. John Curran had testified that he
bel i eved that M Qui ston had nmade sonme changes to the Anmerican

Express account and that defendant was unhappy about the changes
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t hat she made and that she left the conpany wi thin six nonths.
Id., 1/11/02, at 34 (“I know M. Ringwalt just he wasn’'t happy
about sone of the changes and he told ne that the Anmerican
Express is business, that is should be left there.”). On
redirect, Curran reiterated that defendant was annoyed by

McQui ston’s conduct and further stated that she |eft the conpany
six months after he was hired. 1d. at 109-10.

As to defendant’s first argunent that the closing was
not supported by the evidence, the court finds that the
governnent’s closing argunent with respect to Curran’s state of
m nd and beliefs regarding defendant’s relationship with
McQui ston and what had happened to McQui ston for pointing out
defendant’s failure to separate out the Anerican Express account
conports with the trial testinony. Thus, the governnent’s

closing argunent in this regard was not error. 2’

% The defendant never objected to this argument during
closing. Accordingly, this issue should be decided under the
Rul e 52(b) of the Federal Rules of Crim nal Procedure which
states that “[p]lain errors or defects affecting substanti al
rights may be noticed although they were not brought to the

attention of the court.” Under the plain error standard, “there
must be (1) an error; (2) which is clear or obvious; and (3)

whi ch affects substantial rights (i.e., it affected the outcone
of the district court proceedings).” See United States v.

Navarro, 145 F.3d 580, 584 (3d Gr. 1998) (citing United States
v. O ano, 507 U S. 725, 733-34 (1993)). |If these three

requi renents of Rule 52(b) are satisfied, the court has

di scretion to notice a plain error which “(a) causes the

convi ction or sentencing of an actually innocent defendant, or
(b) seriously affect[s] the fairness integrity or public
reputation of judicial proceedings.” Navarro, 145 F.3d at 585
(citing dano, 507 U S. at 735-36).
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However, as to defendant’s second argunent that the
closing was contrary to the undisclosed interview notes, to the
extent that governnment counsel suggested in its closing that not
only did Curran believe that McQui ston was fired for her conduct
concerning the American Express account, but that the evidence
reflected that in fact McQuiston was fired by defendant for
separating out the Anerican Express account,?® that portion of
the cl osing was not supported by the trial testinony. Moreover,
such argunent was contrary to the interview notes of which the
gover nnent had constructive know edge and had been withheld from
the defendant. See McQuiston Interview Notes (“possible reviewed
AMEX; but not sure,” “never had conversations about expenses,”
“Chuck never tal ked to her about incone and expenses,” “did not
apply for job; no interest,” and “wanted to keep i ndependent
CPA's — 2 small kids at tinme — not interest.”). Viewed in this
light, the issue is whether the failure to disclose the McQui ston
interview notes together with the reference in the closing to
facts contrary to the McQuiston interview notes “unfairly
prejudi ced the defendant.” Young, 470 U. S. at 12. The court

concludes for the reasons that follow that they did not.

However, here, because the court finds that there was no
error, further analysis under Rule 52(b) is unnecessary.

®|.e., “Remenber Ms. McCristin [sic]? You heard a | ot of
testi nony about her. She had the audacity to go through this
man’ s Anerican Express bills . . . . And what happened? M.
Ringwalt got angry with her.” Id., 1/17/02, at 13.
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As set forth above, the governnent produced at trial a
conpel I'i ng anobunt of evidence of the defendant’s crimnal intent,
i ncl udi ng evidence of a consistent nulti-year pattern by the
def endant of extracting mllions of dollars fromhis corporation
t hrough fal se booki ngs and cashed manual checks whi ch becane the
functi onal equival ent of payroll checks which the defendant had
st opped giving hinself. The evidence also included incul patory
adm ssi ons by the defendant and his manufacturing of a phony
cal endar, prepared for the purpose of explaining away the booking
of personal expenses as busi ness expenses during an audit for the
1994 tax year by the City of Phil adel phia and before the
def endant continued the identical schenme into 1995. 1In |ight of
all this evidence, described in detail to the jury by the
governnent during closing argunent, the court finds that the
references made by governnent counsel about MQui ston, which went
beyond the context of Curran’s state of mnd, were marginal in
their inport and their inpact and, thus, did not unfairly
prej udi ce the defendant.

Furthernore, the court finds that there is no
reasonabl e probability that governnent counsel’s overreaching
coments during its closing argunent changed the outcone of these
proceedi ngs. Because the all eged prosecutorial msconduct here
involves the failure to disclose evidence, the Brady standard of

materiality is instructive. |In order to denonstrate a reasonabl e
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probability of a different outcone, the defendant nust show “the
favorabl e evidence [w thhel d] could reasonably be taken to put
the whole case in such a different |ight as to underm ne

confidence in the verdict.” Kyles v. Witley, 514 U S. 419, 420.

Agai n, based on the breadth of evidence the governnent produced
at trial on the issue of defendant’s intent, the court finds that
gover nnment counsel’s statenents regardi ng McQui ston, which were
contrary to the McQuiston interview notes, do not underm ne
confidence in the verdict or affect the fairness of the
pr oceedi ngs.

Lastly, the court finds that any error by the
gover nnent does not underm ne confidence in the crimnal justice
system Prosecutorial m sconduct, albeit error, “does not always
warrant the granting of a mstrial. The Suprenme Court has
recogni zed that given ‘the reality of the human fallibility of
the participants, there can be no such thing as an error-free,
perfect trial, and that the Constitution does not guarantee such

atrial.”” Zehrbach, 47 F.3d at 1265 (quoting United States V.

Hasting, 461 U S. 499, 508-09 (1983)). Furthernore, “a crimnal
conviction is not to be lightly overturned on the basis of a
prosecutor’s comments standing alone, for the statenents or
conduct nmust be viewed in context; only by doing so can it be
deternm ned whet her the prosecutor’s conduct affected the fairness

of the trial.” Young, 470 U S. at 11
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Here, the governnent’s error does not underm ne the
confidence in the crimnal justice system First, while the

McQui ston interview notes were in the governnent’s constructive

possession, they were not in the actual possession of governnent
trial counsel.? Thus, while the governnent’s failure to
di scl ose the notes prior to trial conbined with the [imted
reference in the closing argunment was not proper, that conduct of
governnment’s counsel can not be described as intentional or
constituting bad faith. Second, the scope of the governnment’s
error is mnimal. Viewng the contested portion of the
governnent’s closing as a whole, see p. 45, supra, the heart of
the argunent pertains to Curran’s state of m nd about how Curran
viewed the relationshi p between defendant and McQui ston and why
he went along with defendant’s schene — information which is not
contradicted by the interview notes. Thus, the governnent’s
m sconduct was both [imted and inadvertent.

The court finds that to the extent the governnent’s
cl osing argunent technically could be characterized as
prosecutorial msconduct it did not unfairly prejudice the

defendant, affect the integrity of the proceedi ngs or underm ne

Z Al t hough the interview notes of McQuiston were taken by
Speci al Agent Kitchen, the prosecutors were unaware of the
exi stence of the notes until after the trial in this case.
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t he confidence of the public in the crimnal justice system 28

ZDefendant’s reliance on United States v. Mastrangelo, 172
F.3d 288 (3d Cir. 1999) is misplaced. There, the governnment and
def endant entered into a stipulation stating that defendant “had
t he chem cal background to know t he ingredients and equi prment
necessary to nmake net hanphetamne.” |[d. at 295. 1In its closing,
t he governnent repeatedly m srepresented the stipulation and
stated that defendant had knew how to nake net hanphet am ne and
that there was no evidence that anyone else in the conspiracy had
simlar know edge. 1d. at 296. Despite the defendant’s
objection and an attenpted curative instruction, on rebuttal, the
prosecutor nmade an additional m srepresentation. 1d. at 297.
The court held that these errors constituted prosecutorial
m sconduct requiring a newtrial. The court reasoned:

The inpropriety of these statenents is
evident. They distort the substance of the
Stipulation, inflating the limted
stipulation that [defendant] had the chem cal
background to know the ingredi ents and

equi pnent necessary to nake net hanphet am ne
to enconpass a neaning that . . . that
because of his know edge of the ingredients
and equi pnent needed, [defendant] knew how to
make net hanphetam ne. Furthernore, the
prosecutor’s statenent that there was no

evi dence that anyone el se had simlar

know edge i nperm ssibly shifted the burden of
proof to [defendant] to denonstrate that one
of the other conspirators knew how to nake
nmet hanphet am ne.

* * %

The prosecution sought to have the jury infer

that [defendant] . . . turned the ingredients
i nto met hanphetam ne, but it had no evidence,
direct or indirect, of that fact. |If the

prosecutor could convince the jury that

[ def endant] was the only conspirator who knew
how t o make nmet hanphetam ne, the jury m ght
reasonably draw that inference. However,
there was no evidence that [defendant] knew
how t o nake net hanphetam ne, and it was
highly inproper . . . to shift the neaning of
the Stipulation to fill that mssing |ink.
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Thus, the defendant’s notion for a newtrial on this ground w |

be deni ed.

CONCLUSI ON

The defendant’s notion for judgnment of acquittal wll
be deni ed because the court finds that the evidence presented at
trial was sufficient to support the jury's verdict of guilty as
to all counts charged in the indictnent. Furthernore, for the
reasons stated above, the defendant has not cited to a trial
error entitling himto a new trial nor has defendant shown that
he has been deprived of his Fifth Amendnent right to due process
because of a Brady violation, and to the extent that the
governnment’s closing is characterized as prosecutori al
m sconduct, it is not reversible error. Thus, defendant’s
nmotions for a newtrial wll be deni ed.

An appropriate order follows.

Id. at 296, 298.

Mast rangel o i s distinguishable. There, the government
clearly nmade repeated argunent based on facts which were not only
not in evidence, but dealt with facts to which defendant hinself
stipulated. Furthernore, the issue in Mastrangelo went to the
heart of the governnent’s case and pl aced upon the defendant an
i mproper burden to prove know edge on the part of his co-
conspirators. None of these factors are present here. As
descri bed above, the governnent’s closing was not contradicted by
the interview notes, and, the issue with respect to McQuiston did
not go to the heart of the case agai nst the defendant.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
: CRI M NAL ACTI ON
V. : NO. 01-192
CHARLES H. RI NGWALT
ORDER

AND NOW this 31st day of July, 2002, upon
consi deration of defendant’s post-trial notions and pursuant to
the court’s nmenorandum dated July 31, 2002, it is hereby ORDERED
t hat :

1. Defendant’s Mdtion for Judgnent of Acquittal (doc.
no. 64) is DEN ED

2. Defendant’s Motion for a New Trial (doc. no. 65) is
DENI ED;

3. Defendant’s Motion to Wthdraw Oi gi nal
Suppl enmental Post-Trial Mtion (doc. no. 112-1) is GRANTED;?

4. Defendant’ s Additional Supplenmental Post-Trial

Motion (doc. no. 112-2) is DEN ED

AND I'T I S SO ORDERED

EDUARDO C. ROBRENG, J.

! Def endant’ s Suppl enental Post-Trial Mdtion (doc. no. 97) is
W THDRAVWN
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