IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOEL ROSENBAUM : ClVIL ACTI ON
Plaintiff
V.

UNUM LI FE | NSURANCE CO. OF

AVER CA : NO.  01- 6758
Def endant
NEWCOVER, S. J. July , 2002

OP1 NI ON

Presently before the Court is Defendant’s Mdtion to
Dismiss and Plaintiff’s Answer. For the reasons outlined bel ow,

this Court will grant Defendant’s notion, in part.

BACKGROUND
Plaintiff brought suit after being denied |ong-term
disability insurance benefits under the Defendant’s enpl oyee
benefit plan, which is governed by the Enpl oyee Retirenent |ncone
Security Act (ERI SA). Defendant noves to dismss Plaintiff’s
state law clains by arguing ERI SA preenption. Wth the exception
of Count X, a bad faith claimbrought under 42 Pa.C. S. § 8371

(Pennsylvania's bad faith statute for insurance clains), the



parties agree that Plaintiff’'s state | aw cl ai s under the

enpl oyee benefit plan are preenpted.

DI SCUSSI ON

In his Answer to Defendant’s Mtion to Dismss,
Plaintiff concedes that, with the exception of his bad faith
claim (Count X), his state law clains (Counts I, 111, V, VII, IX)
are preenpted by ERISA. |, therefore, dismss these clains
wi t hout further discussion and turn to the key issue before this
Court, that is, whether Pennsylvania s bad faith statute for
insurance clains, 42 Pa.C.S. 8 8371, is preenpted by ERI SA
While this issue has not been addressed by the Third Crcuit,
this Court has, in the past, consistently answered this question
inthe affirmative. 1In fact, no court has yet found to the
contrary. However, a newtrend in the federal law, |led by the

United States Suprene Court’s decision in Unum Life |Insurance Co.

of Anerica v. Ward, 526 U.S. 358 (1999), and its recent decision

in Rush Prudential HMO Inc. v. Miran, 122 S.C. 2151 (2002),

warrants a re-exam nation of this inportant question.

At the heart of this issue is ERI SA's saving cl ause,
whi ch exenpts from preenption “any |aw of any State which
regul ates insurance.” ERISA § 514(b)(2)(A), 29 U.S.C. §

1144(b)(2)(A). The Suprene Court has applied the follow ng two



prong approach in determ ning whether a statute “regul ates
i nsurance.” First, the Court considers whether froma *conmon-

sense view of the matter,” the state statute in question
regul ates insurance. UNUM 526 U S. at 367. Second, the Court
considers the followng three factors in determ ning whether “the
regulation fits within the ‘business of insurance’ as that phrase
is used in the McCarran-Ferguson Act,” 59 Stat. 33, as anended,
15 U.S.C. § 1011 et seq.:
(1) Wether the practice has the effect of transferring or
spreadi ng a policyholder’s risk;
(2) Wether the practice is an integral part of the policy
rel ati onship between the insurer and the insured;
(3) Whether the practice is |limted to entities within the
i nsurance industry.
UNUM 526 U.S. at 367. UNUM marked a significant change in the
application of the Common-sense/ McCarran-Ferguson Test. For the
first time, the Court explained that a state statute need not
nmeet each of the McCarran- Ferguson factors in order to qualify
for ERISA's saving clause.' 1d. at 373 (“[We reject UNUMs

assertion that a state regulation nust satisfy all three

1 Despite the guidance offered by UNUM and Rush, it is not clear
whet her a statute must satisfy nore than one of the MCarran-Ferguson factors
in order to be covered by ERISA's savings clause. Further, the Third Crcuit
has not ruled on this issue.




McCar r an- Ferguson factors in order to ‘regulate insurance.’”)
Rat her, the UNUM Court found that the MCarran-Ferguson factors
are “‘considerations to be weighed in determ ning whether a

state law regul ates insurance.” |Id. This decision clarified the

Court’s previous rulings (i.e., Pilot Life Ins. Co. v. Dedeaux,

481 U. S. 41 (1987); Metropolitan Life Ins. Co. v. Massachusetts,

471 U.S. 724 (1985)), which have been solely interpreted to
requi re conpliance with each of the MCarran-Ferguson factors.
UNUM 526 U.S. at 373. Mst recently, in Rush, the Suprene Court
reaffirmed UNUM s holding by finding an Illinois State statute
qual i fied under ERI SA's saving clause by neeting two of the
McCarran- Ferguson factors. Rush, 122 S.C. at 2163. W turn now
to an application of the Commobn-sense/ McCarran- Ferguson Test with
regard to 8§ 8371.
| . Conmmon- sense Vi ew

A common-sense view of ERISA's saving clause clearly
establishes that Pennsylvania s bad faith statute “regul ates
i nsurance” and is specific to the insurance industry. [In fact,
one need | ook no further than the statute’s title, “Actions on
i nsurance policies,” in discerning its scope. Furthernore, the
statute limts its application to “action[s] arising under an
i nsurance policy....” Finally, the Pennsylvania Suprenme Court

has recogni zed a distinction between those renedi es avail abl e at



common | aw and those avail able through the instant statute with

regard to bad faith clains. The Birth Center v. St. Paul

Conpanies, Inc., 787 A 2d 376, 403 2001 Pa. Lexis 2759 (Pa.

2001). The Court’s holding in Birth Center enphasizes the

particul ar focus of this statute concerning the insurance
industry. Thus, it is clear that the legislative intent behind §
8371 was to “regul ate insurance.”
1. McCar r an- Ferguson Test

A Spreadi ng Policyhol der’s Ri sk

Because it serves solely as a special damages section,
it is doubtful that the provisions of 8§ 8371 spread a
policyholder’s risk. Since the MCarran-Ferguson factors are
mer e gui deposts and need not be unani nously net, we shall nove on
to a consideration of the second factor. Rush, 122 S.Ct. at

2163.

B. Integral Part of the Policy Relationship
This Court is mndful of its previous finding that
8§ 8371 did not play an integral part in the policy relationship

between the insurer and the insured. Zimoch v. ITT Hartford, et

al., 2000 U.S. Dist. LEXIS 2846, Civ.A No. 99-6594 at *18
(E.D. Pa. March 14, 2000) (Newconer, J.). However, in light of

the Supreme Court’s recent holding in Rush and this Court’s



subsequent re-exam nation of UNUM this Court concludes that its
previous finding is no | onger suitable.

In UNUM the Suprene Court found that a California
statute requiring an insurer to “prove prejudice before enforcing
a tinmeliness-of-claimprovision” created a nandatory contract
term between the two parties. UNUM 526 U S. at 375. |In Rush,
the Court examined an Illinois statute requiring HVM>s to provide
i ndependent review of disputes with primary care physicians, and
to cover any costs deenmed nedically necessary by the independent
reviewer. The Court found that the statute provided a “Iegal
right to the insured” and an “obvi ous” contractual requirenent
which was “an integral part of the policy relationship.” Rush,
122 S.Ct. at 2164. These cases suggest that a statute plays an
integral part in the policy where it affords the parties rights
or renedi es other than those originally bargained for, in effect
creating a new nmandatory contract term

Just as the statutory provisions in UNUM and Rush
afford the parties rights or renedies other than those originally
bargai ned for, 8 8371 creates mandatory contract terns providing
for special danages. Here, the insured gain the right to pursue
the foll ow ng renmedi es: punitive damages, attorney fees and a
speci fied amount of interest. Therefore, the Court finds that

the statute clearly plays an integral role in the policy



rel ati onship.

Al t hough ot her Suprenme Court cases, such as Pilot Life,

address preenption of bad faith claimlaw, this Court cautions
the reader not to confuse the case at hand with cases |i ke Pil ot

Life. In Pilot Life the Suprenme Court found that the M ssissipp

| aw of bad faith did not satisfy the second factor of the

McCarran- Ferguson Test. Pilot Life, 481 U.S. at 51. However,

Pilot Life dealt with conmmon | aw clainms of bad faith unspecific

to the insurance industry, while the bad faith claimbefore this
Court is derived froma statute specific to the insurance

industry. 1d. Consequently, the Pilot Life Court found the bad

faith law s connection to the policy relationship to be
“attenuated at best” based on the fact that it was “devel oped
fromgeneral principles of tort and contract |aw avail able in any
M ssi ssi ppi breach of contract case.” 1d. In addition, “the
common | aw of bad faith does not define the terns of the
relationship ... it declares only that, whatever terns have been
agreed upon in the insurance contract, a breach of that contract
may in certain circunstances allow the policyholder to obtain
punitive damages.” 1d. In contrast, 8 8371 provides particular
remedi es for incidents of bad faith and was desi gned excl usively
for use in the insurance industry. Specifically, it allows the

court to award a particular amount of interest, assess attorney’s



fees and award punitive damages where breaches of insurance

contracts are concer ned.

C. Limted to Entities within the Insurance |Industry

The third factor, which requires the statute to be
l[imted to entities within the insurance industry, is satisfied
for many of the sanme reasons that the statute satisfies the

requi renents of the conmon-sense test. Rush, 122 S.C. at 2164.

CONCLUSI ON
In conclusion, this Court finds that the Conmon-sense
View Test is easily satisfied by 8§ 8371. Furthernore, factors
two and three of the MCarran-Ferguson Test are al so satisfied.
Therefore, this Court holds that 8§ 8371 is not preenpted by ERI SA

as it falls under ERI SA's saving cl ause.

AN APPROPRI ATE ORDER W LL FOLLOW

Cl arence C. Newconer, S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOEL ROSENBAUM : ClVIL ACTI ON
Plaintiff
V.

UNUM LI FE | NSURANCE CO. OF

AVERI CA : NO.  01-6758
Def endant
ORDER
AND NOW this day of July, 2002, upon consideration

of Defendant’s Mdtion to D smss (Docunment 2) and Plaintiff’s
Answer, it is hereby ORDERED that said notion is GRANTED, in
part, and DENIED, in part. Specifically, Counts Il, IV, VI and

VI11 are DI SM SSED.

AND SO I T I S ORDERED.

Cl arence C. Newconer, S.J.



