IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVERI CAN EQUI PMENT LEASI NG, a : ClVIL ACTI ON
di vi si on of EAB LEASI NG CORP. :

V.
CAPI TAL TRANSPORTATI ON, | NC.

HAROLD E. W LFONG and :

BARBARA D. W LFONG : NO. 01- 2650

VEMORANDUM ORDER

Plaintiff is suing to recover damages for defendants
default under a | ease agreenent. Plaintiff is a citizen of
Pennsyl vani a. Defendants are citizens of Tennessee. Plaintiff
seeks a judgnent for $145,995.68. The court has subject matter
jurisdiction pursuant to 28 U.S.C. § 1332(a).

Plaintiff filed its conplaint on May 31, 2001.

Def endants filed a pro se answer on July 12, 2001 admtting their
identity and generally denying liability. The court entered an
order striking the answer to the extent it was filed on behalf of
def endant Capital Transportation, Inc. and ordered the
corporation to appear through counsel and file an answer by
Novenber 26, 2001. No attorney has ever entered an appearance on
behal f of the corporate defendant.

Plaintiff served defendants with interrogatories,
requests for production of docunents and requests for adm ssions.
Def endants never responded to any of plaintiff's discovery
requests. Plaintiff has noved for summary judgnent agai nst the
answeri ng defendants and, if granted, for a default judgnment
agai nst the defaulting defendant.

In considering a notion for summary judgnent, the court

nmust determ ne whet her "t he pl eadi ngs, depositions, answers to



i nterrogatories, and admi ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

v. General Mdtors Corp., 786 F.2d 564, 568 (3d Gr. 1986). Only

facts that may affect the outcone of a case are "material."
Anderson, 477 U. S. 248. Al reasonable inferences fromthe
record are drawn in favor of the non-novant. See id. at 256.

The novant has the burden of denonstrating the absence of genui ne
i ssues of material fact and the non-novant nust establish the

exi stence of each el enent on which it bears the burden of proof.

See J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524,

1531 (3d Cir. 1990).

Each matter for which an adm ssion is requested is
deened admtted in the absence of a tinely response. See Fed. R
Cv. P. 36(a). The admtted matter is conclusively established

for purposes of the pending action. See Anerican Auto Ass'n v.

AAA Legal dinic, 930 F.2d 1117, 1120 (5th G r. 1991) (conclusive

effect of admi ssion applies equally to matters affirmatively
adm tted and those established by default). Failure to respond
to properly served admi ssions permts the entry of summary
judgment when the facts deened admtted are dispositive. See

Anchor age Assocs. v. Virgin Islands Bd. of Tax Review 922 F.2d

168, 176 (3d Cir. 1990) (deemed adm ssions sufficient to support

summary judgnent); Freed v. Plastic Packaging Materials, Inc., 66

F.R D. 550, 552 (E.D. Pa. 1975).



From t he conpetent evidence of record, as
uncontroverted or otherwi se taken in the |light nost favorable to
defendants, the pertinent facts are as follow.

Capital and AEL executed a | ease agreenent in February
2000 covering seven Volvo trucks. The agreenent was signed for
Capital by Harold WIfong as chief executive officer and Barbara
Wl fong as chief financial officer in Tennessee on February 1,
2000. The agreenent was then sent to plaintiff in Reading,
Pennsyl vani a where it was executed on February 7, 2000.

AEL purchased the trucks from Nacarto Vol vo and GVC
Trucks on January 27, 2000 for a total of $576,303.00. The price
of each vehicle was $82,329.00. Under the terns of the |ease,
Capital was obligated to nake forty-eight nonthly paynments of
$10, 429.98 and a final paynment of $249,478.98. The WIfongs
executed a guarantee for the prom sed | ease paynents by which
they agreed to be "directly and primarily liable, jointly and
severally" with Capital. The |ease and the guarantee contain
Pennsyl vani a choi ce of |aw and forum sel ecti on cl auses.

The | ease agreenent provides that in the event of
default, AEL retains the right to repossess the trucks and re-
| ease or sell them"at a public or private sale on such terns and
with or without notice, as [AEL] shall deemreasonable"” and to
recover damages cal cul ated as the "Lease Default Bal ance" pl us
costs incurred in connection with disposition of the trucks |ess
t he amount received by any re-|lease or sale of the trucks. The

Lease Default Bal ance is defined as the sum of:



(a) any accrued and unpaid rent due under al

Lease Docunents as of the date of entry of

j udgnment entered against you ... plus |ate

charges and all other suns that may accrue

under the Lease Docunents;

(i1i1) the present value of all unpaid future

rental s remai ni ng due under the Lease

Docunent s di scounted as of the date of entry

of judgnent at a rate of five per cent (5%;

(ti1) all Collection Expenses ... incurred by

us in connection with the collection of your

obl i gati ons;

(iv) estimated fair market value of the

Equi prent as of the expiration of the Lease

Term of the applicable Schedul e, and

(v) any indemity due under any Lease

Docunent, if then determ nable.

Capital made the first seven paynents under the | ease
on the fifth day of each nonth commencing in March, but then
failed to make the paynent due on October 5, 2000 and al
paynments due thereafter. The remaining unpaid bal ance due under
the | ease includes forty-one paynents of $10,429.98 and the final
paynent of $249,479.98. On February 6, 2001, defendants
voluntarily delivered the trucks to plaintiff. In preparation
for re-sale, AEL incurred repair and refurbishing expenses of
$44,060. 59. AEL di sposed of the trucks on February 21, 2001
t hrough a | ease purchase agreenent for net proceeds of
$483,483.25. The sale price and associ ated costs incurred were
comercially reasonabl e.

As an "affirmati ve defense,” the WIlfongs state in
their answer that "Defendants signed the contract in Tennessee."
They do not further el aborate on the significance of this fact or
speci fy what particular defense it affords them

| f defendants neant to suggest that personal

jurisdiction over themis lacking in this forum it is not. They
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entered into and guaranteed performance of a contract with a
forumresident which it accepted and executed in this district.
The agreenents established an ongoing relationship and created
continui ng obligations between defendants and a forum resident,

i ncluding an obligation of defendants to nake or ensure routine
paynments to plaintiff in the forum This is sufficient to
sustain an exercise of personal jurisdiction in an action arising

fromor related to those obligations. See General Electric Co.

v. Deutz AG 270 F.3d 144, 150 (3d Cr. 2001); Mellon Bank (East)
PSFS Nat'l Assoc. v. Farino, 960 F.2d 1217, 1225-26 (3d Gr

1992). Moreover, defendants executed agreenments with
Pennsyl vani a forum sel ection provisions.
The effect to be given to a forumselection clause in

federal court is determned by federal law. See Jumara v. State

Farm | nsurance Co., 55 F.3d 873, 877 (3d Cr. 1995). Forum

sel ection clauses are prima facie valid and are enforced unl ess
t he defendant can nmake a strong showi ng that the forum sel ected
is "so gravely difficult and inconvenient that he will for al

practical purposes be deprived of his day in court,” The Brenent

v. Zapata O f-Shore Co., 407 U S. 1, 18 (1972), or that the
cl ause was procured through "fraud or overreaching." Foster v.

Chesapeake Insurance Co., Ltd., 933 F.2d 1207, 1219 (3d Cr

1991) (quoting The Brenmen, 407 U.S. at 15). The absence of

actual negotiation of the clause does not affect its validity.
See Foster, 933 F.2d at 1219.
Def endant s have made no avernent or show ng that the

forum sel ection clause was the product of fraud or overreaching
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or that its application would deprive themof their day in court.
I ndeed, it appears that defendants, who never responded to the
notion for summary judgnent, have effectively conceded their
liability and have no interest in undertaking the effort or
expense of proceeding to trial in any forum

Plaintiff seeks damages for the $83,439.84 in accrued
nont hly paynments outstanding when this action was initiated with
$6,258 in accrued | ate charges plus $539,781.09 for the future
paynents due through the end of the | ease period discounted to
present value, |less the net proceeds fromthe sale of the trucks
of $483,483.25. Plaintiff asks for judgnent in the resulting
anmount of $145,995.68. Plaintiff has clearly denonstrated its
entitlement to the judgnent it seeks on the record presented. As
such, plaintiff is also entitled to judgnment agai nst defendant
Capital pursuant to Fed. R Civ. P. 55(b)(2).

ACCORDI N&Y, this day of July, 2002, upon
consi deration of plaintiff's Mtion for Summary Judgnment (Doc.
#11) and in the absence of any response thereto, consistent with
the foregoing, IT IS HEREBY ORDERED that said Mtion is GRANTED
and judgnment will be entered in the above action for the
plaintiff and agai nst the defendants, jointly and severally, in

t he amount of $145, 995. 68.

BY THE COURT:

JAY C. VALDMAN, J.



