IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
NI GEL VI NCENT ARCHI BALD : CVIL ACTI ON
V.

| MM GRATI ON & NATURALI ZATI ON :
SERVI CE ; NO 02-0722

MEMORANDUM AND ORDER

HUTTON, J. July 1, 2002

Currently before the Court is N gel Vincent Archibald s
Petition for Wit of Habeas Corpus (Docket No. 2) and Menorandum of
Law in Support thereof, the Governnent’'s Response to Archibald’ s
Petition for Wit of Habeas Corpus (Docket No. 4), Archibald s
Motion in Support of his Petition for Wit of Habeas Corpus (Docket
No. 9) and Archi bald s Mtion for Change of Custody Status (Docket
No. 8). For the reasons stated below, Archibald s Petition for
Wit of Habeas Corpus is granted in part; denied in part.

| . FACTUAL BACKGROUND

In this pro se alien habeas corpus case, Petitioner N gel
Vi ncent Archibald (“Archibald’) seeks a wit of habeas corpus
pursuant to 28 U.S.C. § 2241, challenging a Renoval Order that has
been entered against him by the Inmgration and Naturalization
Service ("INS"). Born in Antigua on February 24, 1973, Archibald
entered the United States through St. Croix on August 21, 1982 and

was adnmitted as a permanent resident alien. On Novenber 3, 1994,



Archibald was arrested in New York Gty for a drug trafficking
of fense and was charged under New York laww th crim nal possession
of a controlled substance in the fifth degree. Archibald was again
arrested on February 27, 1994 for arnmed robbery and was charged
with robbery in the second degree. On May 19, 1994, Archi bald pl ed
guilty to both offenses and was sentenced to a term of not |ess
than 3 Y2years and a maxi mum of seven years incarceration for the
Novenber 1994 drug charge and to a termof not | ess than five years
and a maximum of ten years for the February 1994 robbery.
Archi bald was to serve his sentences consecutively.

On Septenber 9, 1994, whil e Archibal d was serving his sentence
at the Franklin Correctional Institution in Ml one, New York, the
I NS i ssued Archibald an Order to Show Cause, then the charging
docunent in deportation proceedings. The Order alleged that
Archi bald was deportabl e under subsections 241(a)(2)(A(iii) and
241(a)(2)(B) (i) of the Immgration and Naturalization Act of 1952
(“I'NA") as anended, 8 U.S.C. § 1251(a)(2)(A) (iii), (a)(2)(B)(i), as
both an “aggravated felon” and as an alien who had been convicted
of a controlled substance violation. Archibald' s initial
deportation hearing, held on Decenber 13, 1994, was continued in
order to permt Archibald to retain counsel. Archi bal d next
appeared in immgration court on February 10, 1995, and was again
unrepresented by counsel. During this appearance, the inmm gration

judge (“1J”) found Archi bal d deportabl e, but advi sed Archi bal d t hat
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he coul d seek relief fromrenoval under section 212(c) of the INA?

On Sept enber 20, 1995, Archibal d agai n appeared pro se before
the IJ to proceed on the nerits of his application for section
212(c) waiver, but the case was adjourned so that Archibald could
secure the testinony of his famly nenbers. When Archibald
conpleted his testinmony regarding his application for section
212(c) relief on Cctober 24, 1996, the INS attorney requested that
the 1J suspend the section 212(c) hearing in light of the changes
that were nmade to section 212(c) by the passage of the
Antiterrorism and Effective Death Penalty Act of 1996 (" AEDPA’),
Pub. L. No. 104-132, 110 Stat. 1214 (codified in relevant part at
8 US C 8 1182 (1996)), and the Illegal Immgration Reform and
| nm grant Responsibility Act of 1996 (“IIRIRA’), Pub. L. No.
104- 208, 110 Stat. 3009-546 (codified in relevant part at 8 U. S. C

88 1101, 1182, 1224, 1229, 1230, and 1252 (1996)). |In a witten

! Before it was amended and repeal ed in 1996, section 212(c) of the INA

provi ded:

Aliens lawfully admitted for permanent residence who tenporarily
proceeded abroad voluntarily and not under an order of deportation
and who are returning to a lawful unrelinquished domcile of seven
consecutive years, nay be adnitted in the discretion of the Attorney
CGeneral without regard to the provisions of subsection (a) (other
than paragraphs (d) and (9)(C). Nothing contained in this
subsection shall limt the authority of the Attorney General to
exercise the discretion vested in him under section 211(b). The
first sentence of this subsection shall not apply to an alien who
has been convicted of one or nore aggravated fel oni es and has served
for such felony or felonies a term of inprisonment of at least 5
years.
8 U S.C. §1182(c) (repealed 1996). Although on its face section 212(c) applied
only to exclusion proceedings, it was | ater held to cover deportati on proceedi ngs
as well. INS v. St. Cyr, 533 U S 289, 295, 121 S.Ct. 2271, 150 L.Ed.2d 347
(2001).

- 3-



opi nion i ssued on March 19, 1997, the IJ concluded that, due to the
passage of section 440(d) of the AEDPA, Archibald was not entitled
to seek a waiver of deportation under section 212(c) and ordered
Archi bal d deported. See Resp’t Mem of Law in Qop'n to Pet. for
Wit of Habeas Corpus (filed under Cv. A No. 01-7663, E.D.N.Y.
Jan. 30, 2002), Ex. 6.

Archi bald appealed to the Board of |Immgration Appeals
(“BIA”), but the Board sustained the deportation order on August
18, 1997. See id. at Ex. 8. Archibald |ater appealed to the BI A
to reopen his case following the Second Circuit’s decision in St.
Cyr v. INS, 229 F.3d 406 (2d Gr. 2000), aff’'d 533 U. S. 289 (2001),
in which the court held that section 440(d) of the AEDPA did not
apply to pending section 212(c) waiver applications. The BI A,
however, declined to reopen Archibald s case. See Resp’'t Mem of
Lawin Qop’'nto Pet. for Wit of Habeas Corpus (filed under CGv. A
No. 01-7663, E.D.N. Y. Jan. 30, 2002), Ex. 9. The State of New York
then rel eased Archibald to the INS for deportation on Cctober 5,
2001. Archibald filed the instant Petition for Wit of Habeas
Corpus pursuant to 28 U S.C. 8§ 2241 on Decenber 20, 2001 in the
United States District Court for the Eastern District of New York
claimng that he was inproperly denied the opportunity to seek
di scretionary relief from an Order of Renoval. The court then

i ssued a stay of deportation on January 14, 2002 and subsequently



transferred the case to this District on February 5, 2002.2

1. DI SCUSSI ON

Archi bald does not contest the [J's finding that he is
deportabl e, nor does he challenge that his convictions render him
an “aggravated felon” for the purposes of the |NA Rat her ,
Archibald s conplaint lies with final order of deportation issued
by the IJ and affirnmed by the BIA on August 18, 1997. First,
Archibald contends that the finding of the IJ that he was
ineligible to seek relief fromdeportati on under section 212(c) of
the I NA was erroneous due to the inproper retroactive application
of section 440(d) of the AEDPA. See Pet’r Mem in Support of Mot.
Habeas Corpus (filed under CGv. A No. 01-07663, E.D.N. Y. Dec. 20,
2001), at 1. Second, Archibald contends that he was denied a
reasonabl e opportunity to obtain counsel to represent him during
his deportation proceedings. See Oiginal Pet. (filed under G v.
A. No. 01-7663, E.D.N. Y. Nov. 13, 2001), Gound 2. Fi nal ly,
Archi bal d chal | enges the authority of the INSto detain himpending
his deportation. See Pet’'r Mt. Change Custody Status. The Court

will review each issue in turn.

2 The Government contends that the case was “transferred to the wWr ong
District” since Archibald is now detained at the Pike County jail in Haw ey,
Pennsyl vania. See Gov's Resp. to Pet. for Wit of Habeas Corpus, at 6 n.4
(filed under Civ. A No. 02-0722, E.D. Pa. March 19, 2002). However, the
CGovernment has wai ved the personal -jurisdiction defense “in |ight of the
posture of the case.” 1d. Accordingly, the Court will address the nerits of
Petitioner’s Mdtion.
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A. Section 212(c) Wi ver

First, Archibald contends that he was wongfully denied
section 212(c) relief based on the 1J's inproper retroactive
application of section 440(d) of the AEDPA, a decision which the
Bl A affirnmed on August 18, 1994. See Pet’r Mem in Support of Mot.
Habeas Corpus (filed under CGv. A No. 01-07663, E.D.N. Y. Dec. 20,
2001), at 1. In order to evaluate the nerits of Archibald s claim
the Court nust first review the history of section 212(c) of the
I NA and its subsequent anmendnent by the AEDPA and appeal by the
1 RIRA in 1996.

1. Statutory Background

The I NA provides that an alien convicted of an “aggravated
felony” at any tine after admssion to the United States is
deportable. See 8 U.S.C. 8§ 1227(a)(2)(A)(iii). Initially, section
212(c) of the INA granted the Attorney General broad discretionto
wai ve deportation in cases where the alien had accrued seven years
of lawful permanent residence in the United States. See 8 U S.C

8§ 1182(c) (repealed 1996); see also INSv. St. Cyr, 533 U S. 289,

293, 121 S. &. 2271, 150 L.Ed.2d 347 (2001). In 1990, Congress
anended section 212(c) of the INA to preclude any alien convicted
of an aggravated fel ony who had served a termof inprisonnent of at
| east five years from the discretionary relief afforded under
section 212(c). See 8§ 511, 104 Stat. 5052 (anending 8 U.S.C. 8

1182(c)); see also Scheidemann v. INS, 83 F.3d 1517, 1519 (3d Cir.
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1996) . Then, in April 1996, Congress enacted the AEDPA, which
significantly anmended the I NA by “reduc[ing] the size and cl ass of
aliens eligible for such discretionary relief.” St. Cyr, 533 U. S
at 297. Specifically, section 440(d) of AEDPA elimnated the
di scretionary wai vers of deportation for those aliens deportabl e by
reason of having commtted an aggravated felony or a drug of fense.
See id. Finally, in Septenber of 1996, Congress enacted the
| RIRA, section 304 of which repealed section 212(c) entirely,
replacing it with a procedure called “cancellation of renoval.”
See 8 U.S.C. § 1229b (1996).

2. Retroactive Application of Section 440(d) of the AEDPA

In his Petition, Archi bald seeks relief based on the fact that
section 440(d) of the AEDPA does not apply retroactively to
deportation proceedi ngs that comrenced prior to April 24, 1996, the
AEDPA' s effective date. See Pet’'r Mem in Support of Mt. Habeas
Corpus (filed under CGv. A No. 01-07663, E.D.N. Y. Dec. 20, 2001),
at 4. Archibald points out that both his crimnal convictions and
the deportation proceedings commenced prior to 1996. See id.
Accordi ngly, he asks that this Court vacate the Order of the I1J and
grant hima section 212(c) waiver hearing. See id. at 5.

In INSv. St. Cyr, 533 U.S. 289, 121 S.C. 2271, 150 L. Ed. 2d

347 (2001), the United States Suprenme Court held that application
of section 440(d) to aliens who pleaded guilty prior to AEDPA s

enactnent results in an i nperm ssible retroactive effect. See 533

-7-



U S at 321-22. The Court first determ ned that Congress had not
expressly prescribed that the AEDPA applies retrospectively. See
id. at 318-19. Second, the Court concluded that applying the AEDPA
to an alien convicted pursuant to a plea agreenent entered into
prior to the AEDPA's enactnment would have an inpermssible
retroactive effect. See id. at 322-23. The Court expl ai ned
Prior to AEDPA and I RIRA, aliens . . . had a significant
i kelihood of receiving 8 212(c) relief. Because
respondent, and other aliens like him alnost certainly
relied upon that |ikelihood in deciding whether to forego
their right to a trial, the elimnation of any
possibility of 8 212(c) relief by Il RIRA has an obvi ous
and severe retroactive effect.

Id. at 325; see also Sandoval v. Reno, 166 F.3d 225, 242 (3d Gr.

1999) (concluding that “Congress did indeed express an intent that
AEDPA' s anmendnent to I NA 8§ 212(c) should not apply to cases pendi ng
on the date of enactnent . . ..7).

In the instant case, Archibald had been a pernmanent resident
alien in the United States since 1982, well over the seven
consecutive years of “lawful wunrelinquished domcile” required
under the | NA He plead guilty to offenses that constitute
“aggravated felonies” under the INA on My 19, 1994, Thus,
Archibald’ s guilty plea cane two years prior to AEDPA' s enact nent
in April of 1996. Section 440(d) of the AEDPA may not be applied
retroactively to aliens who pleaded guilty before the AEDPA s

enactnment. See St. Cyr, 533 U S. at 321-22. Accordingly, the IJ

and the BIA were in error by finding that Archibald was not
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entitled to relief under section 212(c) of the INA due to the
retroactive application of section 440(d) of the AEDPA. Therefore,
Archibald’ s request for section 212(c) relief nust be eval uated
under the law as it existed in May of 1994.

3. Section 212(c)’'s Five-Year Bar

The Governnent does not dispute that section 440(d) of the
AEDPA does not apply retroactively to section 212(c) waiver
applications. See Gov's Resp. to Pet. for Wit of Habeas Corpus,
at 5 (filed under Gv. A No. 02-0722, E.D. Pa. March 19, 2002).

Rat her, the Governnent contends that “Archi bald was i neligible for

a Section 212(c) wai ver for reasons that had nothing to do with the
1996 anendnent of the AEDPA § 440(d).” Id. Specifically, the
Governnent contends that, because Archibald was sentenced to and
served nore than five years in prison, he was ineligible for a
section 212(c) waiver. See id. at 7.

As not ed above, the forner section 212(c) of the INA permtted
| awf ul permanent residents with an unrelinquished domcile of seven
consecutive years to apply for a waiver of deportation. See 8

US C 8§ 1182(c) (repealed 1996); see also St. Cyr, 533 U S at

293. Wiile the INA initially gave the Attorney Ceneral broad
powers in granting discretionary relief, Congress anended the Act
in 1990, adding additional restrictions to section 212(c). See St.
Cyr, 533 US at 294, 297. Under this anended provision,

di scretionary relief was not available for “an alien who has been
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convicted of one or nore aggravated felonies and has served for
such felony or felonies a term of inprisonnent of at |east five
years.” 1d. (quoting 8 511, 104 Stat. 5052 (anending 8 U S.C. 8§
1182(c)). Therefore, under the 1990 anendnents to section 212(c),
an al i en who has “been inprisoned for the felony for five years” is

barred from applying for a section 212(c) waiver. Marnolejos v.

INS, 69 F.3d 531 (Table), 1995 W 639649, at *2 (1st Cr. COct. 31,
1995) (unpublished disposition).

The Governnent seemingly nakes two argunents regarding
Archibald s eligibility for a section 212(c) waiver hearing under
the law as it existed in 1994. First, the Governnment seens to
contend that Archibald is not entitled to a section 212(c) waiver
heari ng because he was sentenced to a termof inprisonnent of over
five years. See Resp’'t Mem of Law in Qop'n to Pet. for Wit of
Habeas Corpus, at 15-16 (filed under Gv. A No. 01-7663, E. D. NY.
Jan. 30, 2002); Gov's Resp. to Pet. for Wit of Habeas Corpus, at
7-9 (filed under Cv. A No. 02-0722, E.D. Pa. March 19, 2002).
Under this theory, the Governnent contends that the fact that the
INS initiated deportati on proceedi ngs before Archi bald served five
years of his prison term “does not entitle him to special
consideration with regard to the five-year bar.” Resp’'t Mem of
Law in OCpp’'n to Pet. for Wit of Habeas Corpus, at 15-16 (filed
under Cv. A No. 01-7663, E.D.N. Y. Jan. 30, 2002). In support of

this assertion, the Governnent cites to the Second Circuit case of
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Gusto v. INS, 9 F.3d 8, 10 (2nd Cr. 1993).

In Gusto, the Second Circuit reviewed an alien’'s equal
protection challenge to the distinction set forth in section 212(c)
“bet ween aliens who have served at |east five years in prison and
t hose who have served shorter terns . . ..” 1d. at 9. In denying
petitioner’s equal protection challenge, the court found that
Congress’s selection of a five-year ban was rationally related to
a legitimate governnental interest. 1d. at 10. The court further
rejected the petitioner’s contention that the 1990 anendnent to
section 212(c) violated equal protection because it focused on the
time a prisoner actually served rather than on the sentenced
i nposed. See id. The court found that “[t]he INS may well, with
respect to an alien sentenced to five years or nore, initiate
deportation proceedings prior to his service of five years if
necessary to conply wth statutory requirenent that such
proceedi ngs be conmmenced expeditiously.” 1d. The court concl uded
that “if a sentence is five years or longer, the nere fact that the
INS initiated deportation proceedings early would not nake the

wai ver available.” 1d.; see also Mezrioui v. INS, 154 F. Supp. 2d

274, 279 (D. Conn. 2001) (“The G usto decision suggests that it is
the sentence inposed and served, rather than the timng of a
hearing or a decision, that controls eligibility for 212(c)
relief.”).

It is undisputed that Gusto remains sound law for its
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deci sion that the 1990 amendnent to section 212(c) that inposed the
five-year ban does not violate equal protection. However, this
Court has not found, nor does the Governnent provide, a case where
a federal court has held an alien ineligible for a section 212(c)
wai ver based sol el y upon the sentence i nposed and not upon the tine
actually served. Rather, the district courts in the Second Circuit
continue to deny petitioners a section 212(c) wai ver hearing based
on the tinme served in prison, not nerely on the sentence inposed.

See e.d., Cruz v. U.S. Dept. Justice, Civ. A No. 00-0919, 2002 W

986861, at *5 (S.D.N. Y. May 14, 2002) (“Since the BIA s decisionis
over 5 years fromthe date Petitioner began to serve his sentence,
Petitioner is precluded fromthe relief he seeks under the terns of
the statute as it existed at the tine of his plea.”); Gdbson v.
Ashcroft, Cv. A No. 01-9400, 2002 W 461579, at *3 (S.D.N.Y
March 26, 2002) (slip opinion) (finding erroneous retroactive
application of section 440(d) of the AEDPA harnl ess because
petitioner had served five years inprisonnent by the tine the Bl A

di sm ssed his appeal ); Copes v. MElroy, Gv. A No. 98-2589, 2001

W. 830673, at *5 (S.D.N.Y. July 23, 2001) (“[P]etitioner . . . had

served nore than five years’ inprisonnent by the tinme she was

served with the order to showcause . . ., by the tine the order to
show cause was filed with the Immgration Court . . ., by the tine
the petitioner appeared beforethelJ . . ., and by the tine the IJ
ordered the petitioner deported . . ..”); Geenidge v. INS, Cv. A
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No. 00-1692, 2001 W 1854514, at *5 (S.D.N.Y. OCct. 31, 2001)
(granting petition for wit of habeas corpus because “but for the
| J’s erroneous determnation that petitioner was ineligible for
Section 212(c) relief as aresult of the 1996 anendnents to Section
212(c), petitioner’s claim could have been tinely considered’);

Mezrioui v. INS, 154 F.Supp.2d 274, 279 (D. Conn. 2001) (finding

petitioner ineligible for a section 212(c) waiver because, by the
time the Bl A denied his appeal, he had actually served over five
years in prison). Myreover, in Gusto itself, the petitioner had
served six years before the INS commenced deportati on proceedi ngs,
and thus the court did not find himineligible for section 212(c)

relief based on the sentence al one. See Gusto 9 F.3d at 9.

The Court agrees with the United States Court of Appeals for

the First Crcuit that “the five-year requirenent applies to a

‘“termof inprisonnent,’” not toa ‘conviction.”” Marnolejos v. INS,
69 F. 3d 531 (Table), 1995 W 639649, at *2 (1st Cr. Cct. 31, 1995)
(unpubl i shed disposition). As the First Grcuit explained, “the
ordi nary usage of the phrase ‘termof inprisonnment’ refers. . . to
time actually spent in prison for a particular offense.” 1d. To
deny an alien a section 212(c) waiver based solely upon the
sentenced i nposed rather than the ti ne served contravenes the plain
| anguage of the statute itself. Specifically, the 1990 anmendnent
to section 212(c) made waivers unavailable to “an alien who has

been convicted of one or nore aggravated fel onies and has served
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for such felony or felonies a term of inprisonnent of at |east 5

years.” 8 U S.C 8§ 1182(c) (repeal ed 1996) (enphasis added). |If
Congress intended to base the denial of discretionary waivers
solely upon an alien’s sentence, then the anendnent could have
easily been so witten. But, instead of providing that “an alien
who has been sentenced to a termof inprisonnent of at |east five
years” is not entitled to discretionary waiver, the act
specifically limted discretionary waivers to those who have
“served” at least five years. See 8 U S C 8§ 1182(c) (repealed
1996) . Moreover, in spite of the Gusto decision, the Second
Crcuit has recently held that section 212(c)’s five year bar
“turns not on the sentence inposed but on the period of actua

incarceration.” United States v. Ben Zvi, 242 F. 3d 89, 99 (2d Gr.

2001); see also, Matter of Ramirez-Sonera, 20 I & N Dec. 564, 566,

1992 W. 301623 (BI A Aug. 11, 1992) (“The plain | anguage of section
212(c) . . . bars such relief to any alien who . . . ‘has served,
not nerely been sentenced to, a termof inprisonnent of at |least 5
years . . ..").

At the tine Archibald applied for a waiver, section 212(c)
plainly barred discretionary relief to aliens who had served at
least five years’ inprisonnent for one or nore “aggravated

felonies.” See Scheidemann v. INS, 83 F.3d 1517, 1518 (3d Gr.

1996). Although Archibald s convictions qualified as aggravated

fel onies, he neverthel ess would have been eligible for a waiver
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under section 212(c) because, at the tine his order of deportation
becane final, he had served only three years of his prison term
Next, the Governnent seens to contend that Archibald is
ineligible for section 212(c) relief because, as of the date of
this Petition for a Wit of Habeas Corpus, Archibald has served
well over five years inprisonnent. See Gov's Resp. to Pet. for
Wit of Habeas Corpus, at 10 (filed under Cv. A No. 02-0722, E.D
Pa. March 19, 2002). Again, the Court has not found, nor has the
Governnent provided, any case that instructs this Court to count
the years Archi bald has served in prison through the filing of his
Habeas Petition when determ ni ng whet her Archi bald was entitled to

section 212(c) relief. See Bosquet v. INS, Cv. A No. 00-6152,

2001 W 1029368, at * 3 (S.D.N. Y. Sept. 6, 2001)(“[NJeither the Bl A
nor the Second Circuit has determ ned whether tine served in prison
after an initial erroneous BIA decision is reversed should count

toward the five year ban.”). In Buitrago-Cuesta v. INS, 7 F. 3d

291, 296 (2d Cr. 1993), the United States Court of Appeals for the
Second Circuit held that, for purposes of determ ning whether the
five-year bar to section 212(c) relief applies, an alien’s period
of incarceration accrues through and including the date that an
admnistratively final order of deportation is entered by the Bl A
The Second Circuit stated: "Just as we credit aliens for tine spent
in the country while an appeal is pending before the BIA so that

they are eligible for § 212(c) relief, we will also consider the
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time an alien spent in prison during the course of a hearing for
pur poses of rendering themineligible for 8§ 212(c) relief.” 1d. at
296. Accordingly, “[u]nder the five-year provision, ‘an alien’s
period of incarceration accrues through and i ncl udi ng t he date that
an admnistratively final order of deportation is entered agai nst

h[im .7 Gbson v. Ashcroft, Cv. A No. 01-9400, 2002 W. 461579,

at *3 n.3 (S.D.N.Y. March 26, 2002) (slip opinion) (quoting Copes
v. MElroy, 2001 W 830673, at *5 (S.D.N. Y. July 23, 2001)) (citing

Bui trago-Cuesta v. INS, 7 F.3d 291, 296 (2d Cir. 1993)).

Here, the BIA affirnmed the decision of the IJ on August 18,
1997 when it found that Archibald was “statutorily ineligible for
[ section 212(c)] relief” under section 440(d) of the AEDPA. See
Resp’t Mem of Law in Opp’'n to Pet. for Wit of Habeas Corpus
(filed under Gv. A No. 01-7663, E.D.N. Y. Jan. 30, 2002), Ex. 8.
Thus, Archibald s order of deportation becane final on this date.

See G bson, 2002 W 461579, at *3 n.3. At this point, Archibald

had served only three years inprisonnent. In fact, at no point
during the pendency of Archibald s renoval proceedings did his term

of inprisonnent cross the five-year threshold. See G eenidge v.

INS, CGv. A No. 00-1692, 2001 W 185414, at *3 (S.D.N. Y. Cct. 31,
2001) (“It is at least fairly arguable that petitioner should not
forfeit the right to seek a Section 212(c) humanitari an wai ver of
removal solely as a result of an incorrect decision by the 1J.7).

Archibald s tinme in prison did not “pass the five year mark” until
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1999, after both the 1J and the Bl A rendered their decisions. See
Bosquet, 2001 W 1029368, at * 3. Therefore, Archibald was
entitled to apply for a discretionary waiver of the Renoval O der
pursuant to the fornmer section 212(c) of the INAas it stood before
it was anmended by the AEDPA and repealed by the I RIRA. Thus, the
Court grants Archibald s Petition for a Wit of Habeas Corpus on
this ground and remands the case back to the INA for further
pr oceedi ngs.

B. Ri ght to Counse

Next, Archibald argues that he was denied a reasonable
opportunity to obtain counsel to represent him during his
deportation proceedings. See Oiginal Pet. (filed under Gv. A
No. 01-7663, E.D.N. Y. Nov. 13, 2001), Gound 2. As the CGovernnent
correctly points out, a deportation proceeding is civil in nature
and therefore the Six Anendnent right to counsel does not attach.

See Uspango v. Ashcroft, 289 F.3d 226, 231 (3d Cr. 2002); Xu Yong

Lu, 259 F.3d 127, 131 (3d Gr. 2001) (citing INS v. Lopez-Mndoza,

468 U.S. 1032, 1038, 104 S.Ct. 3479, 3483, 82 L.Ed.2d 778 (1984)).
Neverthel ess, the INA regulations require that the |1J advise an
alien of his or her right to secure counsel of the alien’ s choice
at the start of the hearing, as well as the availability of free
| egal services. See 8 CR F. § 240.48(a). After the IJ nakes such
a disclosure, the I1J nust then require the alien to state whether

he or she desires representation. See id.
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In the i nstant case, the evidence of record denonstrates that
the 1J acted in conformty with the INA regul ations and provi ded
Archi bald anple opportunity to secure representation. First, at
Archibald’ s initial deportation hearing on Decenber 13, 1994, the
IJ informed Archibald that he was entitled to have a |awer
represent himand that, if Archibald could not afford an attorney,
the 1J would provide him with a list of free |egal service
agenci es. See Resp’t Mem of Law in Opp’'n to Pet. for Wit of
Habeas Corpus (filed under Cv. A No. 01-7663, E.D.N Y. Jan. 30,
2002), Ex. 5, at 2. The hearing was then adjourned after Archibald
indicated that he wanted tinme to hire counsel. See id. At
Archi bald’ s next appearance in inmgration court, the 1J again
advi sed Archibald of his right to counsel and provided himwith a
list of free |legal service providers. See id. at 9-10. The 1J
again adjourned the proceedings and infornmed Archibald that he
could use the tinme during the adjournnent to retain counsel. See
id. at 10-26.

Thus, Archi bal d was repeatedly advi sed of his right to counsel
by the IJ and the | J’s proceeding to the nerits of Archibald s case
at the third hearing does not provide grounds for habeas relief.
Moreover, there is no showng by Archibald that a due process
viol ati on occurred since Archi bal d has provi ded no evi dence that he

was "prevented fromreasonably presenting his case.” See Uspango,

289 F.3d at 231. Therefore, Archibald s Petitioner for a Wit of
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Habeas Corpus is denied on this ground.

C. Change of Custody Status

Archi bal d next argues that heis entitled to be freed fromI NS
custody pending a final determ nation of deportation. See Pet'r
Mot. Change Custody Status, at 2. Specifically, Archibald clains
that “as a lawful pernmanent resident who[se] deportation and
crimnal conviction predate the enactnent of the IIRIRA and the
AEDPA, [he] is entitled to release from INS custody.” Id
Archibald further contends that since his tinme in INS custody
exceeds the ninety-day renoval period provided by statute, his
current custody status anpbunts to a violation of due process. See
id.

Section 241(a)(1) of the INA provides that “the Attorney
General shall renove the alien from the United States within a
period of 90 days.” See 8 U S.C A 8§ 1231(a). During this ninety-
day renoval period, an alienis to be detained in INS custody. See
8 US . CA 8 1231(a)(1). After the conclusion of the ninety-day
period, the alien may be held in continued detention pursuant to 8
US C 8§ 1231(a)(6). Alternatively, the INS may release the
i ndi vi dual under continued supervi sion, pursuant to the provisions
of 8 U.S.C. § 1231(a)(3).

Here, Archibal d has been held in INS custody since Cctober 5,
2001, when he was released fromthe custody of the State of New

York follow ng the conpletion of his crimnal sentence. Archibald
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then filed the instant Petition for a Wit of Habeas Corpus
pursuant to 28 U.S.C. § 2241 on Decenber 20, 2001. Archibald, as
of the date of this Menorandum and Order, has thus spend eight
months in INS custody. 1In support of his argunent that this tine
period viol ates due process, Archibald cites to the recent deci sion

of the United States Suprene Court in Zadvydas v. Davis, 533 U S

678, 121 S.C. 2491, 150 L.Ed.2d 653 (2001). In Zadvydas, the
Suprene Court considered whether 8 U S C 8 1231(a)(6) (the
“post-renoval statute”) “authorizes the Attorney CGeneral to detain
a renovable alien indefinitely beyond the renoval period or only
for a period reasonably necessary to secure the alien’s renoval .”
533 U. S. at 682. The Suprene Court held that the post-renova
statute, when read together wth the Constitution, “limts an
alien’s post-renoval -period detention to a period reasonably
necessary to bring about that alien’s renoval from the United
States.” Id. at 689. The Court enphasized that “it does not
permt indefinite detention.” 1d. In reaching this conclusion,
the Court distinguished post-renoval-period detention from
“detention pending a determ nation of renovability or detention
during the subsequent 90-day renoval period,” finding that the
former has no termnation point. 1d. at 697.

The case at bar is factually distinguishable from that of

Zadvydas. “Zadvydas addressed the constitutionality of section

1231(a)(6) in the case of aliens ‘placed in deportation Iinbo
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because their countries of origin had refused to allow [theni

entrance.’” Powell v. Ashcroft, 194 F. Supp.2d 209, 212 (E.D.N.Y.

2002) (quoting Sango-Dema v. INS, 122 F. Supp.2d 213, 221 (D. Mass.

2000)). It did not discuss the constitutionality of the tolling of
the renoval period during the tinme of an alien’s non-cooperation.

See @ner v. Reno, Cv. A No. 00-8802, 2001 W 940576, at *2

(S.D.N Y. Aug. 20, 2001). Here, Archibald s detention is a direct
result of his seeking relief from deportation. “The sole reason
that [Archibald] continues to be in the custody of the INSis the
fact that he has asked for, and been granted a stay of

deportation.” Evangelista v. Ashcroft, CGv. A No. 01-6126, 2002

W 976216, at *4 (E.D.N.Y. May 7, 2002). Archibald is not “being
held indefinitely beyond the renoval period. Instead, he is being
hel d pursuant to a stay the he has requested.” 1d. at *5. “Under
t hese circunstances, he cannot be heard to conplaint that the tine
period during which he has been detained constitutes a denial of

due process.” 1d.; see also Wrrell v. Ashcroft, Cv. A No.

00-6174, 2002 W. 1340297, at *9 (WD.N. Y. March 29, 2002) (finding
alien s reliance on Zadvydas m spl aced when “t he only reason he has
not been renoved is that he has chosen to contest the final order
of deportation”). Therefore, Archibald is not entitled to habeas

relief onthis ground. See Marcelus v. I.N. S, Cv. A No. 01-2587,

2002 W 80301, at *1 (E.D. Pa. Jan. 16, 2002) (slip copy)

(“Petitioner cannot secure release from detention which has been
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prol onged beyond the ninety-day renoval period or presunptively
reasonabl e six nonth period because of a judicial stay entered at
his request to block his renoval pending resolution of a habeas
petition.”).

11, CONCLUSI ON

Accordingly, for the foregoing reasons, the Court finds that
Archi bald’ s application for a wit of habeas corpus pursuant to 28
US C § 2241 be granted to the extent of remanding Archibald s
application for section 212(c) relief to the INS for further
proceedi ngs. Archibald s Petition is denied on all other grounds.?

An appropriate Order follows.

3 On June 3, 2002, Archibald filed with this Court a “Motion in Support

of Wit of Habeas Corpus (Docket No. 9). This notion, however, does not dea
with Archibald s entitlenent to a section 212(c) waiver, nor does it concern
hi s deportation proceedings in any way. Rather, in his npst recent Mtion,
Archi bal d chal |l enges his conditions of confinenent. Since the grounds for
relief discussed in the June 3, 2002 Mdtion are distinct and separate fromthe
Petition for a Wit of Habeas Corpus originally filed, the Court will not
address the nerits of Archibald s claimat this tinme. Archibald, however, may
| odge the conplaints listed in the June 3, 2002 Motion in a separate Petition
if he so desires.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NI GEL VI NCENT ARCHI BALD : ClVIL ACTI ON
V.

| MM GRATI ON & NATURALI ZATI ON
SERVI CE : NO. 02-0722

ORDER

AND NOW this 1st  day of July, 2002 upon consi derati on
of Nigel Vincent Archibald s Petition for Wit of Habeas Corpus
(Docket No. 2), the Governnent’s Response to Archibald s Petition
for Wit of Habeas Corpus (Docket No. 4), Archibald s Mtion in
Support of his Petition for Wit of Habeas Corpus (Docket No. 9)
and Archi bal d s Mdtion for Change of Custody Status (Docket No. 8),
| T I'S HEREBY ORDERED that Petitioner’s Mtion is GRANTED I N PART
DENI ED | N PART.

| T IS FURTHER ORDERED that Archibald s Petition for Wit of
Habeas Corpus is GRANTED to the extent of remanding Archibald’ s
application for section 212(c) relief to the INS for further
pr oceedi ngs.

| T 1S FURTHER ORDERED t hat this case is hereby REMANDED to t he
INS for a hearing on the nerits of Archibald s application for

section 212(c) relief.



I T IS FINALLY ORDERED that Archibald s Petition for Wit of

Habeas Corpus is DEN ED on all other grounds.

BY THE COURT:

HERBERT J. HUTTON, J.



