IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT S. GOLDSTEI N Gvil Action

V.

ALEX J. MJURLAND, MJURLAND &
NATHAN, P.C. AND MURLAND &

NATHAN, LLC No. 02-247

N N N N N N N

VEMORANDUM

Padova, J. June , 2002
Before the Court is Plaintiff Robert S. Goldstein’s Mdtion to
D sm ss Defendants’ Amended Counterclaimor, in the alternative,
for Summary Judgnent.! For the reasons that follow, the Court
grants the Motion and di sm sses the Anmended Counterclains in their
entirety. The Court further dismsses Plaintiff’s original Mtion
to Dism ss Defendants’ Counterclai mas noot.
| . Backgr ound
The instant action was filed by Robert S. Coldstein, Esq.
formerly a partner and shareholder in the firm of Mirland and
Gol dstein. Murland originally hired Goldstein as an associate in

his firmin May 1991. In 1994, CGoldstein purchased a 25 percent

Plaintiff originally filed a Mtion to Dismss Defendants’
Counterclaim Defendants then filed Armended Counterclains. The
Court wunderstands the Amended Counterclainms to supersede and
replace the Counterclains. Accordingly, Plaintiff’s original
nmotion to dismss is noot. However, the Court has nonethel ess
consi dered the argunments raised by the parties with respect to the
original counterclains to the extent these argunents al so apply to
t he anmended countercl ai ns.



interest in the firm for $75,000, at which tine the firm becane
known as “Murland & Goldstein, PC.” Coldstein began paying this
anount in nonthly paynents, which continued until 1999, at which
time Plaintiff waived the remai nder of the paynents.

I n January 2001, Murland and CGol dstein agreed that Gol dstein
woul d receive an annual salary of $100,000, contingent upon
Gol dstein’s commtnent to stay wwth the firmfor the entire year
On April 10, 2001, Coldstein informed Murland that he would be
movi ng to Col orado to accept a position in his father-in-law s | aw
firm CGoldstein left the firmon May 8, 2001. On May 17, 2001
ol dstein, Miurland, and the firm entity Mirland, Goldstein &
Nat han, P.C. executed a Separation and Stock Purchase Agreenent
(“Separation Agreenent”). The parties agreed to a buy-out of the
shares held by Goldstein for $100, 000. Under the terns of the
Agr eenent, Defendant was to nake t hree paynents, each in the anount
of $1,822, on May 30, June 15, and June 30. The bal ance was then
to be paid in nonthly paynments commencing OCctober 20, 2001.
Plaintiff alleges that after nmaking the initial three paynents,
Defendant failed to comrence nonthly paynents on Cctober 20, 2001.
Plaintiff filed this action against Murland, the P.C. , and Muirl and

& Nathan, L.L.C. 2 seeking fulfillnment of the contract termns.

Plaintiff alleges that Mirland & Nathan, L.L.C. is a
successor entity to the PC. (Conpl. f 27.)
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Def endants filed <counterclains alleging that Plaintiff
breached additional terns of an oral agreement with respect to what
he was going to do and what he had done prior to his departure.
Plaintiff filed a notion to dismss the counterclains or, in the
alternative, for sunmary judgnent. Defendants subsequently filed
anmended counterclains. Plaintiff filed a second notion to dism ss
t he amended countercl ai ns.

1. Legal Standard

A clai mmay be di sm ssed under Federal Rule of Civil Procedure

12(b)(6) only if the plaintiff can prove no set of facts in support

of the claimthat would entitle her torelief. ALA Inc. v. CCAIR

Inc., 29 F.3d 855, 859 (3d Cr. 1994). The reviewi ng court nust
consider only those facts alleged in the conplaint and accept all
of the allegations as true. |1d.

I'11. Discussion

A Fraud and Fraud in the Inducenent (Counts 1 and 2)

Def endants’ first two counterclains are for fraud and fraud in
the inducenment.® A claim for fraud consists of the follow ng
elements: a material msrepresentation of fact; a fraudulent
utterance thereof; the maker was aware of its falsity or
reckl essness as to whether it was true or false; the statenent was

made or omtted with the intent of msleading or inducing the

Counterclaims 1 and 2 are brought by all three Defendants,
Murl and, Mirland & Nathan, P.C, and Murland & Nathan, L.L.C.,
agai nst Plaintiff Gol dstein.



plaintiff intorelyingonit; justifiable reliance by the plaintiff
on the msrepresentation; and damages to the plaintiff as a
proxi mate result of reliance on the m srepresentation. Shapiro v.

UIB Fin. Corp., 964 F.2d 272, 284 (3d Cr. 1992); G bbs v. Ernst,

647 A 2d 882, 889 (Pa. 1994). A claimfor fraudul ent inducenent
i ncl udes an addi ti onal el enent, that the m srepresentati on was nade
wth the specific intent to i nduce another to enter into a contract
when the person had no duty to enter into the contract. In Re

Al |l egheny Internat'l, Inc., 954 F.2d 167, 178 (3d Cr. 1992).

Defendants allege that Goldstein omtted nunerous materi al
facts and nade nunerous m srepresentations of material fact in his
di scussi ons and conmmuni cations with the Defendants with respect to
his intentions to leave the firmand his obligations with regard to
preparing the files and staff for his departure. (Am Conpl. 1Y
46, 47f-i, 58, 59.) Defendants further allege that they relied
upon the msrepresentations and omssions to their detrinent,
i ncl udi ng negotiating and entering into the Separation Agreenent.
(Am Conpl. 9§ 42-43, 48-51, 61-64.)

In order to prove their clains of fraud and fraud in the
i nducenent, Defendants will have to rely on the introduction of
evidence relating to the all eged m srepresentati ons and om ssi ons
by the Plaintiff. Plaintiff argues, however, that the clains

should be dismssed because such evidence is barred by



Pennsyl vania’s parol evidence rule. The parol evidence rule
provi des that:

Where the parties to an agreenent adopt a
witing as the final and conplete expression
of their agreenment, . . . evidence of
negotiations leading to the formation of the
agreenent is inadm ssible to show an i ntent at
variance with the l|anguage of the witten
agreenent . Al | eged prior or contenporaneous
oral representations or agreements concerning
subjects that are specifically dealt with in
the witten contract are nerged in or
superseded by that contract. The effect of an
integration clause is to nmake the parol
evidence rule particularly applicable. Thus
the witten contract, if unanbi guous, mnust be
held to express all of the negotiations,
conversations, and agreenents made prior to
its execution, and neither oral testinony, nor
prior witten agreenents, or other witings,
are adm ssible to explain or vary the terns of
t he contract.

1726 Cherry St. Partnership v. Bell Atlantic Properties, Inc., 653

A. 2d 663, 665 (Pa. Super. C. 1995) (citing McGuire v. Schneider,

Inc., 534 A 2d 115, 117-18 (Pa. Super. C. 1987)); see also HCB

Contractors v. Liberty Place Hotel Assocs., 652 A 2d 1278, 1279

(Pa. 1995) (barring consideration of prior alleged representations
concerning matters covered inthe witten contract, even though the
representati ons were all eged to have been made fraudulently)). In
the face of a clear and fully integrated witten agreenent, the
rule bars the use of parol evidence to prove a fraudulent

i nducenent claim* Dayhoff Inc. v. HJ. Heinz Co., 86 F.3d 1287,

“Al t hough Pennsylvania |law applies the parol evidence rule
with respect to clains for fraud in the inducenent, it does not
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1300-01 (3d GCr. 1996). Accordingly, Pennsylvania |aw prohibits
recovery on a claimof fraud in the inducenent where the contract

represents afully integrated witten agreenent. North Am Roofi ng

& Sheet Metal Co., Inc. v. Building & Constr. Trades Council of

Phila. & Vicinity, AFL-C QO Gvil Action No. 99-2050, 2000 U. S

Dist. LEXIS 2040, at *24 (E.D. Pa. Feb. 29, 2000).
In this case, the Separation Agreenent entered into by the
parties contained the follow ng integration clause:

25. ENTI RE AGREENMENT. This Agreenent
enconpasses the entire agreenent between the
parties hereto with respect to the subject
matter covered hereby and there are no other
agreenents, oral or witten, not set forth
her ei n.

simlarly apply the rule with respect to fraud in the execution
claims. Dayhoff Inc., 86 F.3d at 1300 (citing 1726 Cherry St., 653
A.2d 670). Pennsylvania |aw distingui shes between the two cl ains
as follows:

Fraud in the execution applies to situations

where parties agree to include certain terns

in an agreenent, but such terns are not

i ncl uded. Thus, the defrauded party is

m staken as to the contents of the physical

docunent that it is signing. Par ol evi dence

is adm ssible in such a case only to show t hat

certain provisions were supposed to be in the

agreenent but were omtted because of fraud,

acci dent, or m st ake. Fraud in the

i nducenent, on the other hand, does not

involve terns omitted from an agreenent, but

rather allegations of oral representations on

which the other party relied in entering into

t he agreenment but which are contrary to the

express terns of the agreement.
Id. Here, the anended counterclains for fraud are clearly fraud in
t he i nducenent clainms rather than fraud in the execution cl ains.

6



(Conpl. Ex. A “Separation Agreenent” § 25.) The contract contains
no provisions relating to the alleged representati ons made by
Gol dstein to Murland. Accordingly, the witten agreenent is fully
integrated and dismssal of the fraud/fraud in the inducenent

clains is appropriate.® See North Am Roofing, 2000 U.S. Dist.

LEXI S 2040, at *25. Plaintiff's Motion to Dism ss Counterclains 1
and 2 is granted.®

B. The Remai ning Counterclains (Counts 3, 4, 5)

Defendants bring three other counterclains: (3) breach of
fiduciary duty; (4) breach of oral contract between Mirland and

Gol dstein; and (5) breach of warranty.’” Plaintiff contends that

SFurthernore, to the extent that any fraud clainms mnght
persi st in the absence of the introduction of parol evidence, such
clains would be barred by the general release contained in the
Separation Agreenent, as discussed in the follow ng section.

The Counterclainms are also dismssed with respect to
Def endant Murland & Nathan, L.L.C. This entity had not yet been
formed at the tinme of the Separation Agreenent. The LLC fails to
set forth any facts that would serve as a basis for liability on a
fraud or fraud in the i nducenent claimrelating to a contract which
was negotiated, drafted, and signed prior to the entity's
formati on.

In the Conplaint, Plaintiff alleges that the LLC is a
“successor” entity to the PC, and therefore it is jointly and
severally liable. (Compl. § 27-29.) To the extent that the LLCis
a successor entity and m ght otherw se have a basis for bringing a
fraud or fraud in the i nducenent clai magainst Plaintiff, the LLC s
clainrs would then be barred by the release contained in the
Separation Agreenment. (See Separation Agreenent § 16(C) (extending
rel ease to “PC S parents, predecessors, successors, subsidiaries,
affiliates, assigns, . . .7")

‘Counterclaim3 is brought by Defendants Murland and Muirl and
& Nathan, P.C., against Plaintiff Goldstein. Counterclains 4 and
5 are brought by Defendant Murl and agai nst Plaintiff.
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t hese counterclains are barred by the general rel ease contained in
t he Separation Agreenent. Release is an affirmative defense. See
Fed. R Cv. P. 8(c). Cenerally, this defense is asserted by
nmotion for judgnment on the pl eadi ngs or sunmary judgnent. Strai ght

Arrow Prod. v. Conversion Concepts, Inc., Cvil Action No. 01-221,

2001 U.S. Dist. LEXIS 19859, at *7 (E.D. Pa. Dec. 3, 2001). In
this case, however, Defendants have incorporated the terns of the
agr eenent, including the release, into their Counterclaim
conplaint, thus making it a matter properly addressed by the
Countercl aimDefendant’s Motion to Dismss. See id.

Def endants argue that the release is invalid because it was
fraudul ently obtained t hrough the m srepresentati ons and om ssi ons
made by CGoldstein to the Defendants at the tinme the Separation
Agr eenent was negoti ated. However, as di scussed above with respect
to the fraud counterclai ns, Pennsylvani a s parol evidence rul e bars
consi deration of the evidence that woul d be necessary to prove that

the release provision in the Separation Agreenent was invalid.?

8Addi tional ly, Defendants have waived their claim of fraud
Wen a release is procured by fraud, a party may either (1)
disaffirmthe rel ease and offer to return the consideration; or (2)
affirm the voidable contract and waive the fraud. See, e.q.,
Nocito v. Llanuitti, 167 A 2d 262, 263 (Pa. 1961). Failure to
t ender back the consideration after discovery of the alleged fraud
constitutes an affirmance of the contract. See id. Although
Def endants contend that there were no physical shares to return,
nowhere have they pleaded that they ever offered to return the
consi deration supporting the agreenent. See Wnters, 174 F. Supp.
2d at 263. Accordingly, Defendants have reaffirmed the agreenent
and the release, and therefore any clainms covered by the rel ease
are barred. The renmining question, therefore, is whether the
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Wnters v. The Investnent Savings Plan for Enpl oyees of Knight-

Ridder, Inc., 174 F. Supp. 2d 259, 263 (E.D. Pa. 2001). The breach

of contract counterclaimis, therefore, barred by the rel ease, and

the rel ease provision nust be enforced. See Straight Arrow Prods.,

2001 U.S. Dist. LEXIS 19859, at *13-19; Allen v. Consoli dated Rai

Corp., Gwvil No. 93-1191, 1995 U. S. Dst. LEXIS 3020, at *9-10
(E.D. Pa. Mar. 9, 1995) (noting that when none of the exceptions to
the parol evidence rule apply, aplaintiff will not be permtted to
offer extrinsic evidence regarding the validity of the release
agreenent).

The rel ease provi sion contained inthe Separation Agreenent is
broadly worded, as foll ows:

16. RELEASE. QG her than the obligation to
make paynents pursuant to the Note, to
guaranty paynents as provided for herein and
to provide indemification as set forth above,
the parties hereby release each other as
fol | ows:

A MURLAND Release of GOLDSTEI N.
MURLAND does hereby remse, release and
forever discharge, GOLDSTEIN and GOLDSTEIN S
executors, personal representatives, heirs,
adm nistrators and assigns from all actions,
causes  of action, claims and denmands
what soever, whether or not well-founded in
fact or in law, and from all suits, debts,
dues, suns of noney, accounts, reckonings,
notes, bonds, bills, specialties, covenants,
contracts, controversies, agreenents, |eases,
prom ses, trespasses, damages, judgnents,
executions, clains and denmands what soever, at

remaining counterclainms fall wthin the scope of the release
provi si on.



law or in equity, that PC ever had, now has or
that MJRLAND ever had, now has or that
MURLAND s executors, heirs, adm ni strators and
assigns hereafter may have agai nst GOLDSTEI N,
by reason of any mtter, cause or thing
what soever, up to and including the day and
date of this Rel ease.

* * %

C. PC Rel ease of GOLDSTEI N. PC does
hereby rem se, release and forever discharge,
GOLDSTEI N and GOLDSTEIN S executors, heirs,
adm nistrators and assigns from all actions,
causes  of action, clainms and denmands
what soever, whether or not well-founded in
fact or in law, and from all suits, debts
dues, suns of noney, accounts, reckonings,
notes, bonds, bills, specialties, covenants,
contracts, controversies, agreenents, |eases,
prom ses, trespasses, damages, judgnents,
executions, clains and denmands what soever, at
law or in equity, that PC ever had, now has or
that PC s parents, predecessors, successors,
subsidiaries, affiliates, assigns, officers,
directors, enployees, agents, stockhol ders,
representatives, insurers and their respective
executors, heirs, admnistrators, successors
and assigns hereafter wmy have against
GOLDSTEIN, by reason of any matter, cause or
t hi ng what soever, up to and including the day
and date of this Rel ease.

(Separation Agreenent T 16.)° The broadly worded rel ease clearly
enconpasses all of Defendants’ counterclains.

Def endants, however, argue that their clains fall under the
i ndemmi fication exception to the rel ease | anguage, whi ch provides
as foll ows:

A | ndemni fi cati on. GOLDSTEIN  shal |
indemmify and hold harmless MJRLAND, his

°The agreenent also contains identical releases by Goldstein
of any such clains agai nst Murl and and PC
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heirs, per sonal representatives,
adm ni strators, executors and assigns, from
against and with respect to the anmount of any
and all deficiencies (hereinafter referred to
as “GOLDSTEIN Deficiencies”) totaling nore
t han One Thousand ($1,000.00) Dollars in the

aggr egat e. Notwi t hst andi ng the foregoing,
GOLDSTEI N  shal | have no obligation to
i ndemmify MJRLAND hereunder for any claim
covered by nalpractice insurance. Thi s

obligation shall continue for three (3) years
from execution hereof.

(Separation Agreenment Y 14A) (enphasis added).
“GOLDSTEI N Deficiencies” is defined as:

(1) Any and all |oss or damage resulting from
any m srepresentation, omssion, breach of
warranty, representation, covenant or
agreenent on the part of GOLDSTEIN contai ned
her ei n;

(2) Any and all of the liabilities of
GOLDSTEI N of any nature whatsoever, whether
known or unknown on the date hereof, whether
or not such debts, liabilities or obligations
constitute or arise from a breach of any
representation or warranty made by GOLDSTEI N
herei n; and

(3) Any and all acts, suits, proceedings,

demands, assessnents, j udgnent s, cl ai ns,

reasonabl e attorneys’ fees, costs and expenses
incident to any of the foregoing nmatters set

forth in subparagraphs (1) and (2) above.

(Separation Agreenent Y 14B.)

The Court disagrees with Defendants that their counterclains
fall within the scope of the indemification provisions. The
counterclains asserted by the Defendants are not clains for
indemi fication as contenplated by the plain |anguage of the
provi sion. Accordingly, as there is no exception to the general

rel ease | anguage to protect the counterclains, the clains nust be
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di sm ssed. Plaintiff’s Mtion to Dysmss the remaining
counterclains on the basis of the general release is granted.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT S. GOLDSTEI N Gvil Action

V.

ALEX J. MURLAND, MJRLAND &
NATHAN, P.C., AND MJURLAND &

NATHAN, LLC No. 02-427

N N N N N N N

ORDER
AND NOW this day of June, 2002, upon consideration
of Plaintiff Robert S. Goldstein’s Mdtion to D smss Defendants’
Amended Counterclaim (Doc. No. 11), and any and all responses
thereto, IT IS HEREBY ORDERED that said Mtion is GRANTED.
Def endant’ s Anended Counterclains are DISMSSED in their entirety.
IT 1S FURTHER ORDERED that Plaintiff’s Mtion to D smss

Def endants’ Counterclaim (Doc. No. 7) is DI SM SSED as noot.

BY THE COURT:

John R Padova, J.



