IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLAI R STROZYK and

DENI SE STRQZYK, i ndividually,

as the parents of, and as :

co-admnistrators of THE : ClVIL ACTI ON
ESTATE OF CHRI STOPHER STRQZYK

NO. 01-2478
Plaintiffs,
V.
NORFOLK SOUTHERN CORPORATI ON,
Def endant .
VEMORANDUM
BUCKWALTER, J. June 5, 2002

Presently before the Court is Norfol k Southern
Corporation’s (“Norfol k Southern” or “Defendant”) Mdtion for
Partial Summary Judgnent. For the reasons stated bel ow,

Def endant’s notion i s GRANTED

BACKGROUND
Cair Strozyk and Denise Strozyk (“Plaintiffs”) bring
this action pursuant to Pennsylvania s Wongful Death and
Survival Acts, 42 Pa. Cons. Stat. Ann. 88 8301 and 8302, for the
death of their son Christopher Strozyk (“Strozyk”). According to
Plaintiffs’ Conplaint, on May 8, 2000, the decedent, Strozyk, was
operating his vehicle in a northerly direction on Smth Lane in

Al burtis, Lower Macungi e Townshi p, Pennsylvania. Strozyk



approached the Norfol k Southern railroad crossing at Smth Lane
(referred to herein as the “Smth Lane Crossing”). As Strozyk
drove across the railroad tracks, his vehicle was struck by a
Norfol k Southern train traveling on the tracks in an easterly
direction, resulting in his death.

Plaintiffs’ Conplaint sets forth nultiple allegations
of Norfolk Southern’s negligence stemm ng fromthe accident,
including (1) failing to have proper warning devices at the
railroad crossing; (2) failing to give proper sound, signal or
warni ng of the presence of its train; (3) failure to yield to
Strozyk’s right of way; (4) violations of |ocal and federal |aws
concerning safety at railroad crossings; (5) operation of its
train at excessive speed; (6) failing to provide proper sight
lines for vehicles crossing the tracks; (6) failing to provide
and maintain a safe crossing; (7) failing to adopt and instal
necessary protective neasures to safeguard agai nst fatal
accidents; (8) creating a foreseeable risk of injury to
i ndividuals crossing the tracks; and (9) failing to hire, enploy
or retain personnel qualified to operate its trains.

Def endant now noves for partial summary judgnent
asserting that Plaintiffs’ state tort clains are preenpted under

f ederal | aw.



. STANDARD

A notion for sunmary judgnent shall be granted if the
Court determnes “that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent
as a matter of law” Fed. R Cv. P. 56(c). In addition,
“[1]nferences to be drawn fromthe underlying facts contained in
the evidential sources . . . nust be viewed in the |ight nost
favorable to the party opposing the notion. The non-novant’s
al l egations nust be taken as true and, when these assertions
conflict wwth those of the novant, the former nust receive the

benefit of the doubt.” Goodman v. Mead Johnson & Co., 534 F. 2d

566, 573 (3d Cr. 1976). However, if the nonnovant’s evidence is
nmerely colorable, or is not significantly probative, or just
rai ses sone netaphysical doubt as to the material facts, summary

judgnent may be granted. Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 586, 106 S. C. 1348, 1355, 89 L. Ed.

2d 538 (1986), Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249-50, 106 S. . 2505, 2511, 91 L. Ed. 2d 202 (1986).

1. DI SCUSSI ON
The parties dispute concerns whether and to what extent

the Federal Railway Safety Act (FRSA), by virtue of 23 C.F.R 88



646.214(b)(3) and (4)!, preenpts Plaintiffs state tort clains.
Because of the United States Suprene Court’s recent decision in

Norfol k Southern Ry. v. Shanklin, 529 U S. 344, 120 S. . 1467,

146 L. Ed. 2d 374 (2000), it is now settled that the FRSA
preenpts state tort clains concerning a railroad’s failure to
mai nt ai n adequat e warni ng devi ces at crossings where a state
transportati on departnment has used federal funds for the device's
installation.

Def endant asserts that Smth Lane Crossing was inproved
under Pennsylvania's Railroad Crossbuck Repl acenent Programw th
federal funds in or around June of 1987 by the addition of two

sets of crossbucks and posts. Therefore, Defendant argues,

1. Sections 646.214(b)(3) and (4) provide in full
(3) (i) “Adequate warning devices”, under 8§ 646.214(b)(2) or on any
proj ect where Federal -aid funds participate in the installation of
the devices are to include automatic gates with flashing Iight
signal s when one or nore of the follow ng conditions exist:
(A) Multiple main line railroad tracks.
(B) Multiple tracks at or in the vicinity of the crossing which
may be occupied by a train or |oconptive so as to obscure the
noverent of another train approaching the crossing.
(C© Hi gh Speed train operation conbined with limted sight
distance at either single or multiple track crossings.
(D) A conbination of high speeds and noderately high vol unmes of
hi ghway and railroad traffic.
(E) Either a high volume of vehicular traffic, high nunber of
train novements, substantial nunbers of school buses or trucks
carrying hazardous materials, unusually restricted sight distance,
conti nui ng acci dent occurrences, or any conbi nation of these conditions.
(F) A diagnostic teamrecomends them
(ii) I'n individual cases where a diagnostic teamjustifies that
gates are not appropriate, FHWA nay find that the above
requi renents are not applicable.
(4) For crossings where the requirenments of 8§ 646.214(hb)(3) are
not applicable, the type of warning device to be installed,
whet her the determination is nade by a State regul atory agency,
St at e hi ghway agency, and/or the railroad, is subject to the
approval of FHWA



because federal funds were used for the installation of warning
devi ces, under Shanklin, federal |aw preenpts Plaintiffs’ state
tort clainms relating to the adequacy and safety of the Smith Lane
Cr ossi ng.

Plaintiffs agree that if the warning devices were
erected with federal funds no state action against the railroad
coul d be mai ntai ned that questions the adequacy of the warning
devices. However, Plaintiffs dispute that the Smth Lane
Crossing was erected wth federal funds. First, Plaintiffs
assert that Defendant has not presented sufficient evidence to
establish that the original warning devices were erected with
federal funds. Secondly, Plaintiffs assert that even if the
original warning devices were erected with federal funds, the
war ni ng devices erected at the tine of the accident were not the
sane, original crossbucks and posts and Defendant has not
presented any evidence that the replacenent warning devices were
installed with federal funds.

Defendant’s Exhibits to its Mtion for Summary Judgnent
i ncl ude Requests for Federal Hi ghway Adm nistration (“FHW")
aut hori zation for the installation of reflectorized crossbuck
signs at various rail-highway crossings throughout the
Commonweal th. See Defendant’s Exhibit A and B. These requests
estimate the total project cost at $1,080, 000, $972, 000 of which

is requested fromfederal sources. Also subnitted by Defendant



are Federal Aid Project Agreements in which the FHWA signed off
on $972,000 in federal funds to be provided to the Pennsyl vani a
Departnent of Transportation (“PennDOT”) for inprovenents at
various rail-highway crossings throughout the Comobnweal th. See
Def endant’ s Exhibit C and D. Defendant also attaches a
description of the work to be conpleted at the Smth Lane
Crossing pursuant to the Railroad Crossbuck Repl acenent Program
See Defendant’s Exhibit F1. Finally, Defendant submts the
affidavit of Harvey |I. Cassell, the Central Ofice Gade Crossing
Engi neer for PennDOI. M. Cassell affirnms that as part of the
Federal Railroad Crossbucks Replacenent Program and with the use
of federal funds authorized thereunder, reflectorized crossbucks
and breakaway poles were placed at the Smth Lane Crossing in
1987. See Defendant’s Exhibit 1. Defendant’s Exhibits and M.
Cassell’'s affidavit adequately establish that federal funds were
used to install warning devices at the Smth Lane Crossing.
Plaintiffs al so assert that the warning devices
originally installed with federal funds at the Smth Lane
Crossing were not the sanme crossbucks erected at the tine of the
accident. In support of their contention, Plaintiffs point out
that the Smth Lane Crossing crossbucks |ack the “3 TRACKS”
signage that original work specifications called for as per

Def endant’ s Exhibit F1. Thus, Plaintiffs argue, the warning



devices present at the tine of the accident were not the sanme as
t he warning device erected in 1987 with federal funds.

Def endant responds to Plaintiffs’ contention that the
original warning devices installed with federal funds were
subsequent|ly replaced without the use of federal funds through
the affidavit of K D. Rothernel, Bridges and Buil di ng Foreman for
Norfol k Southern, in charge of installing and maintaining
crossing signs and signals. M. Rothernel confirns that the
crossbuck signs installed at the Smth Lane Crossing on May 8,
2000, the date of Strozyk’s accident, are the sane signs that
were originally installed through the Crossbucks Repl acenent
Programin 1987, and paid for by the federal governnent. M.
Rot hernel further explains that the “3 TRACKS' signage was
mssing as a result of the May 8, 2000 accident, when the
crossbuck was knocked down and the sign damaged. Plaintiffs
gquestion M. Rothernel’s affidavit because the police report of
the May 8, 2000 accident states that “a white railroad crossing
sign is posted at the crossing and is clearly visible.”
Plaintiffs argue that this statenent establishes that the
crossbuck and post could not have been knocked over. Thus,
Plaintiffs reason, the accident is not the reason the “3 TRACK"
signage is mssing, but rather the “3 TRACK’ signage is m ssing
because the crossbuck and post are replacenents of the original

war ni ng device installed with federal funds.



Plaintiffs’ argunment is too speculative to create a
material issue of fact. The Court notes that Plaintiffs declined
to take discovery on this point. See Plaintiffs’ Response in
Qpposition to Defendant’s Mtion for Summary Judgnent at 4. As a
result, Plaintiffs do not provide any credible docunentation in
support of their argunent. Thus, the Court finds that the
crossbucks and posts erected at the tine of Strozyk’s accident
were the sane warning devices installed in 1987 and such
installation occurred with the participation of federal funds.

As it has been determ ned that the subject warning
devices were installed with federal funds, the Court now turns to
which clainms asserted by Plaintiff are preenpted under Shanklin.
Plaintiffs argue that many of the clains identified by Defendant
shoul d not be preenpted because under Shanklin, only the clains
i nvol ving the safety of warning devices should be struck. O her
clains, such as those involving allegations related to sight
i nes and general safety and adequacy of the crossing, should not
be stricken.

The FRSA preenption provision applies to the subject
matter of any state claimrelated to railway safety for which the
Secretary of Transportation has prescribed or issued an order
covering the same subject matter. See 49 U S.C. § 20106.
Transportation regul ations found at 646.214(b)(3) and (4),

pertaining to adequate warni ng devices at grade crossings, were



promul gated by the Secretary of Transportation pursuant to its
authority to “prescribe regulations and issue orders for every
area of railroad safety.” 49 U S.C 8§ 20103(a). Furthernore,
this authority directs the Secretary of Transportation to

“mai ntain a coordinated effort to develop and carry out sol utions
to the railroad grade problem” 49 U S C. 8§ 20134(a).

Plaintiffs allegations that Norfolk Southern failed to
provi de proper sight lines for vehicles such as Plaintiffs’
decedent and that the sight |line at the tinme of the accident was
an i nproper distance nust be stricken. Plaintiffs theory
appears to be that the view of the portion of the railroad tracks
whi ch crosses Smith Lane is in sone way obstructed (by trees,
shrubbery, enbanknents of earth or structures of any kind) and
that Norfolk' s failure to renove such obstruction, so as to
afford an unobstructed view of its railroad tracks of a
sufficient distance was negligent.

According to 23 CF. R 8 646.214(b)(3), if the Smth
Lane Crossing had a limted sight distance or an unusually
restricted sight distance (conditions listed in section
646. 214(b)(3)), installation of automatic gates wth flashing
light signals would be required. Through FHWA' s aut hori zati on of
t he grade crossing inprovenent project involving the Smth Lane
Crossing and the subsequent provision of federal funds for the

project, it was determ ned that reflectorized crossbuck signs



were sufficient and automatic gates wth flashing Iight signals
were not required at the Smth Lane Crossing. This suggests that
limted or unusually restricted sight distances did not exist at
the Smth Lane Crossing. However, as explained by Justice

O Connor:

When t he FHWA approves a crossing i nprovenent

project and the State installs the warning devices

usi ng federal funds, 88 646.214(b)(3) and (4)

establish a federal standard for the adequacy of

t hose devices that displaces state tort |aw

addressing the same subject. At that point, the

regul ation dictates the devices to be installed

and the nmeans by which railroads are to

participate in their selection. It is this

di spl acenent of state |aw concerning the devices

adequacy, and not the State’s or the FHWA' s

adherence to the standard set out in 88

646. 214(b)(3) and (4) . . . that pre-enpts state

tort actions.

Shanklin, 529 U S. at 357-59, 120 S. . 1467 (citations
omtted).

In short, FHWA authorization of a crossing inproving
project and the installation of warning devices using federal
funds displaces state tort | aw addressing the sane subject. See
Shanklin, 529 U.S. at 357, 120 S. C. at 1476. Both conditions,
FHWA aut hori zation and utilization of federal funds, are present
in the instant case. Therefore, Norfol k Southern cannot be
liable for failing to install different or additional devices or
failing to alter the particular conditions at the crossing.
These el ective considerations are immterial to the preenption

guestion. Once federal funds are provided and used in the

10



i nprovenent of a railway crossing, federal requirenments with
respect to such inprovenents and adequate warni ng devices set the

appropriate standard. See Shanklin, 529 U S. at 353, 120 S. C.

1467. (citing CSX Transp., Inc. v. Easterwood, 507 U. S. 658, 666,

113 S. C. 1732, 123 L. Ed. 2d 387 (1993). This standard
enconpasses all the considerations set forth in section

646. 214(b) (3) (A through (F), including the appropriate response
to limted sight distance or unusually restricted sight distance.
Thus, because the federal regulation includes within its subject
matter the subject of Plaintiffs’ state tort clains, according to
Shanklin, Plaintiffs’ clains regarding i nadequate sight |lines are
pr eenpt ed.

Furthernore, there is no separate eval uation of danger
that states or railroads nust undertake and they are essentially
di vested of the responsibility to provide additional or different
war ni ng and safety devices and divested of the responsibility to
adopt additional or different protective neasures, standards and
saf eguar ds.

Agai n, Justice O Connor advi ses

“that nothing prevents a State fromrevisiting the

adequacy of devices installed using federal funds.

States are free to install nore protective devices

at such crossings with their own funds or with

addi tional funding fromthe FHM. \What States
cannot do — once they have installed federally

funded devices at a particular crossing — is hold
the railroad responsi ble for the adequacy of those
devi ces.

11



Shanklin, 529 U. S. at 358, 120 S. C. at 1476.

Wth respect to Plaintiffs’ argunment that Shanklin does
not require preenption in the case of general allegations rel ated
to safety and adequacy of the crossing, it would defy logic to
all ow preenption in the case of the specific allegation that a
railroad failed to maintain adequate warni ng devices, rendering a
grade crossing unsafe, but not the general allegation that a
railroad failed to maintain a safe grade crossing. The Court
believes that these allegations are one in the sane and wl |l
strike those portions of Plaintiffs’ conplaint pertaining
specifically to inadequate warning devices as well as their
general allegations of inadequate safety at the Smth Lane
Cr ossi ng.

Only two of the paragraphs of Plaintiffs’ Conplaint
t hat Defendant has requested stricken will remain. Paragraph 19b
al |l eges that Norfol k Southern was negligent by “failing to give
proper sound, signal or warning of the presence of its train
prior toits collision with Plaintiffs’ decedent’s vehicle under
the circunstances[.]” Paragraph 19c alleges Norfol k Sout hern
violated “the Plaintiffs’ decedent, Christopher Strozyk’s right
of way under the circunstances[.]” These allegations do not
pertain to the safety conditions of the Smth Lane Crossing but
rather inplicate the actions of the operator of the train at the

time of the accident.

12



| V. CONCLUSI ON

Because the Court finds that the inprovenents at the
Smth Lane Crossing utilized federal funds, Plaintiffs’ clains
pertaining to the Defendant’s failure to mai ntain adequate
war ni ng devi ces and safe conditions at the Smth Lane Crossing
w Il be stricken. The stricken paragraphs of Plaintiffs’
Conpl aint are 15, 16, 19a, 19f, 19}, 19m 190, 19p, 199, 19r,
19s, 19w, 19z, 19aa, 19bb and 35m Paragraphs 19b and 19c of
Plaintiffs’ Conplaint will remain.

An appropriate Order follows.

13



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLAI R STRQZYK and
DENI SE STROZYK, i ndividually,
as the parents of, and as :
co-adm ni strators of THE : ClVIL ACTI ON
ESTATE OF CHRI STOPHER STROZYK,
NO. 01-2478
Plaintiffs,
V.
NORFCOLK SOUTHERN CORPORATI ON,

Def endant .

ORDER

AND NOW this 5'" day of June, 2002, upon consideration
of Defendant’s Mtion for Summary Judgnent (Docket No. 14) and
Plaintiffs’ response in opposition thereto (Docket No. 15), along
with other matters of record, it is hereby ORDERED t hat
Def endant’ s notion i s GRANTED

More specifically, it is ORDERED that paragraphs 15,
16, 19a, 19f, 19}, 19m 190, 19p, 19q, 19r, 19s, 19w, 19z, 19aa,
19bb and 35m are stricken fromPlaintiffs Conplaint. Paragraphs
19b and 19c of Plaintiffs’ Conmplaint will remain.

Trial is set for Monday, Septenber 9, 2002 at 10:00

a.m in Courtroom 14A.

BY THE COURT:

RONALD L. BUCKWALTER, J.



