IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN A. SENESE
CViL ACTI ON

Plaintiff
V.
NO. 01-5190
KATHLEEN G JOHNSTON

Def endant

Newconer, S.J. May , 2002

OP1 NI ON

Presently before the Court is defendant’s “Mdtion to
Enf orce Subpoena.” For the reasons stated bel ow def endant’s
notion is DEN ED

BACKGROUND

At approximately 11: 00 AM on Friday, May 24, 2002, with
trial in this matter scheduled to begin on Tuesday, May 28, 2002,
this Court was notified of plaintiff’s difficulty in obtaining
t he vi deotaped deposition of Dr. Delasotta, one of the
plaintiff’s witnesses. Several hours later the Court was nade
aware of a conflict between counsel with regard to the date on
which Dr. Del asotta’s deposition would be taken under subpoena.
At that tinme this Court notified counsel that it would enforce a

subpoena to take testinony on either Friday or Saturday but not



Sunday or Monday (Menorial Day). Plaintiff’s counsel |ater

| earned that Dr. Delasotta was unavail able for testinony on
Friday and Saturday, due to his surgical commtnents, but was
avai |l abl e on Monday. Plaintiff’s counsel immedi ately contacted
def ense counsel, told himof the predi canent and asked t hat

def ense counsel agree to a Monday deposition in New Jersey.!?

Def ense counsel agreed and plaintiff’s counsel relied on that
representation by arranging the deposition. Shortly after
receiving the official notice of deposition, defense counsel
contacted plaintiff’s counsel and infornmed himthat he no | onger
agreed to a deposition being taken outside the Phil adel phia area.
Def ense counsel m stakenly believed that the site proposed by
plaintiff’s counsel was closer to Philadel phia than it actually
is. In an attenpt to accommbdat e defense counsel’s concerns,
plaintiff’s counsel offered to nove the deposition closer to

Phi | adel phia. However, in the end, the two were unable to
successfully renegotiate their original agreenent. Utinmately,
the deposition took place on Monday w t hout defense counsel’s

at t endance.

L Al though this Court is unaware of which town was
originally chosen to host the deposition, Counsel was specific in
his representations to defense counsel regarding the exact
| ocation in New Jersey.



Def ense counsel subpoenaed Dr. Del asotta to appear in
Court and testify during each of the first two days of trial (My
29,30). Both of the subpoenas were issued and served on Dr.
Del asotta hours before the start of proceedings for each day.
Dr. Delasotta did not appear and defense counsel noved this Court
orally, at first, and then formally to enforce the subpoena.
This Court denied the oral notion on the record and answers the

witten notion here.

DI SCUSSI ON

Def ense counsel’s Mtion to Enforce Subpoena is, in
essence, a request for another opportunity to cross-exam ne Dr.
Del asotta. Defense counsel had anple opportunity to conduct such
a cross-exam nation on May 27, 2002, at the tine the w tness’
vi deot aped testinony was taken. Instead, counsel refused to
participate. Wile it is true that this Court indicated it would
not schedul e a Monday deposition of Dr. Delasotta, it is also
true that defense counsel, at sone point, subsequently agreed to
a Monday deposition. Plaintiff’s counsel relied on this
agreenent to schedule and notice the deposition. Wen defense
counsel realized he had m staken the geographic |ocation of the
town in which the deposition was to be conducted he reneged on

his agreenent. It was at this tinme that plaintiff’s counsel



noved the deposition closer to Phil adel phia and offered to
arrange for defense counsel’s transportation. Defense counsel
was apprised of the resulting change in |location and tine. In
t he end, defense counsel chose not to cross-exam ne the wtness
at that tine.

This Court is unwlling to enforce a subpoena to appear
at trial stemmng fromthese circunstances. First, doing so
woul d violate the spirit of Fed. R Gv.P. 45(C) (1) which indicates
that an “attorney responsible for the issuance and service of a
subpoena shal |l take reasonable steps to avoid inposing undue
burden or expense on a person subject to that subpoena.”

Clearly, defense counsel could have traveled to New Jersey the
day before and cross-examned the witness during the plaintiff’s
deposition rather than dragging himinto Court the day after he
was deposed by plaintiff’s counsel. In addition, defense counsel
i ssued the subpoena and served it on the sane day the w tness was
to appear and testify. Ganting defense counsel’s notion runs
contrary to the notions espoused by the Federal Rules of Cvil

Pr ocedur e.

In addition, granting such a notion would afford
def ense counsel an unwarranted second chance to cross-exam ne Dr.
Del asotta. Defense counsel’s conscious decision not to appear at

Dr. Delasotta’s deposition served as a waiver of his right to



cross-exam ne the witness. Enforcing the subpoena woul d
undeni ably give counsel an inpermssible second bite at the
appl e.

Finally, on a procedural note, counsel’s notion |acks a
proper certificate of service. The acconpanying “Certification
of Service” indicates that a copy of defendant’s “Mdtion to
Conpel Plaintiff’'s Answers to Plaintiff’s Interrogatories and
Response to Request for Production of Docunents” was served on
the other side. While counsel certifies that these unrel ated
docunents were served, no proof is offered that the Mdtion to
Enf or ce Subpoena was served on the other side. Therefore, in
addition, without a proper certificate of service, said notion

must fail.

Cl arence C. Newconer, S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN SENESE : ClVIL ACTI ON
Plaintiff
V.

KATHLEEN JOHNSTON
NO. 01-5190

Def endant

ORDER

AND NOW this day of May, 2002, upon consi deration
of defendant’s Motion to Enforce Subpoena it is hereby ORDERED
that said notion is DENIED for the reasons as set forth in the

acconpanyi ng Opi ni on.

AND I'T I S SO ORDERED.

Cl arence C. Newconer, S.J.



