IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CORECOWM ATX, | NC. : CIVIL ACTI ON
V.

AT&T CORP. and ELI SSA PHI LLI PS ; No. 02-1890

VEMORANDUM ORDER

Plaintiff asserts clainms for defamati on each agai nst
defendant in this action initiated in the Mintgonery County
Common Pl eas Court. CoreComm ATX and AT&T are conpetitors in
mar keti ng tel econmuni cati ons services and products to busi nesses
and individuals. Plaintiff is incorporated in Del aware and
mai ntains its principal place of business in Bala Cynwd,
Pennsyl vania. AT&T is incorporated and maintains its principal
pl ace of business in New York. M. Phillips, an account
executive for AT&T, is a citizen of Maryland. On April 5, 2002,
defendants filed a tinely notice of renoval predicated on
diversity jurisdiction. Presently before the court is
plaintiff's notion to renmand.

Conpl ete diversity of citizenship is clear and
uncontested. The sole issue is whether the requisite anount in
controversy is satisfied.

Plaintiff alleges that it enjoyed an excell ent
reputation and good-wi Il which have been undermn ned by

def endant s’ sl anderous and | i bel ous mi srepresentations about



plaintiff's performance and financial status. Defendants have
all egedly m srepresented to customers and prospective custoners
of plaintiff that it is on the verge of bankruptcy, that it
provi des poor service, that it overcharges custoners and that
others would refuse to do business with a conpany doi ng busi ness
wth plaintiff. Defendant Phillips allegedly sent to a custoner
of plaintiff erroneous financial information falsely represented
to be a Dun & Bradstreet report on CoreConm ATX. Plaintiff
alleges it has |l ost existing and prospective custoners as a
result of these defamatory statenents. Plaintiff seeks
conpensatory and punitive danmages in an unspecified anount.

The party asserting the sufficiency of the anount in
controversy bears the burden of denonstrating that the

jurisdictional mninmmhas been net. See McNutt v. Ceneral

Mot ors Acceptance Corp., 298 U S. 178, 189 (1936); Meritcare Inc.

v. St. Paul Mercury Ins. Co., 166 F.3d 214, 222 (3d Cir. 1999).

Courts have variously applied a preponderance of the evidence
standard and a |l egal certainty or reasonably probability standard
i n assessi ng whet her a renovi ng def endant has shown the requisite

anopunt in controversy. See International Fleet Auto Sales, Inc.

v. National Auto Credit, 1999 W. 95258, *4 n.7 (E.D. Pa. Feb. 22,

1999). The resolution of the instant notion would be the sane
under each standard. Any doubts about the existence of federal

jurisdiction are resolved in favor of remand. See Batoff v.




State Farmlns. Co., 977 F.2d 848, 851 (3d G r. 1992); Bachnan

Co. v. McDonald, 173 F. Supp.2d 318, 322 (E.D. Pa. 2001);

O ndorff v. Allstate Ins. Co., 896 F. Supp. 173, 174 (E. D. Pa.

1995).

Puni ti ve damages are considered in assessing the anount
in controversy when such damages are avail able and plaintiff has
al | eged conduct sufficient to pursue them under the applicable

substanti ve | aw. See Bell v. Preferred Life Assur. Soc., 320

U S 238, 240 (1942); Packard v. Provident Nat'l Bank, 994 F.2d

1039, 1046 (3d Cir. 1993); Gay v. Qccidental Life Ins. Co., 387

F.2d 935, 936 (3d Cir. 1968); Burkhardt v. Contenporary Services

Corp., 1998 W. 464914, *3 (E.D. Pa. Aug. 7, 1998).

Where the conplaint does not contain a demand for a
speci fied anobunt, the court nust nmake its own appraisal of the
claimas pled and assess the reasonabl e value of the rights

being litigated. See Bachman, 173 F. Supp.2d at 323. |If

substantiated, plaintiff's avernents show that a ngjor
corporation and its agent wilfully and maliciously enbarked on a
course of tortious conduct to ruin plaintiff's reputation and
destroy its business for econom c advantage whi ch caused the | oss
of current and prospective custoners. There is no doubt that in
such circunstances a reasonable jury could well award nore than
$75,000 in punitive danages in addition to conpensatory damages

for | oss of business.



ACCORDI N&Y, this day of May, 2002, upon
consideration of plaintiff's Mdtion to Remand (Doc. #3) and
def endants' response thereto, |IT | S HEREBY ORDERED t hat said

Mbtion i s DEN ED.

BY THE COURT:

JAY C. VWALDMAN, J.



