IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROCKWELL TRANSPORTATI ON : CViL ACTI ON
SERVI CES, | NC., ROCKWELL :

FREI GHT FORWARDI NG, | NC. ,

ROCKVELL MANAGEMENT AND

CONSULTANTS, INC., and

ROCKWVELL | NTERMODAL, | NC

V.

| NTERNATI ONAL PRI NTI NG AND :
ENVELOPE COVPANY, | NC. : NO. 02-724

VEMORANDUM ORDER

Presently before the court is defendant's notion to set
aside entry of default and plaintiffs' cross-notion for entry of
default judgnent in this breach of contract case. Plaintiffs
al | ege that defendant breached a contractual obligation to pay
i nvoi ces tendered between July 30 and Decenber 1, 2001.

On March 1, 2002, plaintiffs served process on
defendant at its office in Blairstown, New Jersey. The conpl aint
was pronptly forwarded to defendant's counsel, George F. Sweeny.
M. Sweeny is not admtted to practice in Pennsylvania and sought
a recomendation for counsel froman attorney who was then
representing defendant in other proceedings. Wen the tinme to
respond to the conplaint expired and no notion for an extension
of time had been filed, the Cerk entered a default at

plaintiffs' request.



The criteria for determ ning whether to set aside a
default judgnent or an entry of default are the sanme, but are

applied nore liberally to an entry of default. See Duncan v.

Speach, 162 F.R D. 43, 44 (E.D. Pa. 1995). See also United

States v. Real Property and Al Furnishings Known as Bridewell's

G ocery and Video, 195 F.3d 819, 820 (6th Cr. 1999); Anerican

Alliance Ins. Co. v. Eagle Ins. Co., 92 F.3d 57, 59 (2d Grr.

1996); Keegel v. Key West & Caribbean Trading Co., 627 F.2d 372,
375 n.5 (D.C. Gr. 1980). A court may set aside the entry of
default for "good cause showmn.” Fed. R Cv. P. 55(c). 1In
determ ning whether there is good cause to vacate an entry of
default, a court considers whether the plaintiff wll be

prejudi ced, whether the fault was the result of the defendant’s
cul pabl e conduct and whet her the defendant has a neritorious

def ense. See United States v. $55,518.05 in U.S. Currency, 728

F.2d 192, 194-95 (3d Cir. 1984); D zzley v. Friends

Rehabilitation Program Inc., 202 F.R D. 146, 147 (E.D. Pa.

2000) .
A plaintiff is prejudiced where the | oss of rel evant
evi dence or sone other occurrence inpairs his ability to pursue

the claim See Feliciano v. Reliant Tooling Co., 691 F.2d 653,

656-657 (3d Cir. 1982). Delay in realizing satisfaction on a
claimrarely establishes the degree of prejudice sufficient to

preclude the setting aside of a default which is invariably



entered at an early stage of the proceedings. [d.; Tozer v.

Charles A. Krause MIling Co., 189 F.2d 242, 246 (3d Cr. 1951).

That a plaintiff will have to litigate an action on the nerits
rat her than proceed by default does not constitute prejudice.

Choice Hotels Int'l, Inc. v. Pennave Assoc's, Inc., 192 F.R D

171, 174 (E.D. Pa. 2000). Plaintiff has denonstrated no
prej udi ce which would result were the court to set aside the
entry of default.

"Cul pabl e conduct” neans actions taken wllfully or in

bad faith. G oss v. Stereo Conponent Systens, lInc., 700 F.2d

120, 123 (3d G r. 1983); Choice Hotels, 192 F.R D. at 174. Wile

intentional or reckless disregard of communications fromthe

plaintiff or the court can satisfy the cul pabl e conduct standard,

"nore than nere negligence nust be denonstrat ed. Hitz v. Whna

Corp., 732 F.2d 1178, 1183 (3d Cr. 1984). See also Cassell v.

Phi | adel phi a Mi nt enance Co., 198 F.R D. 67, 69 (E. D. Pa.

2000); Foy v. Dicks, 146 F.R D. 113, 117 (E.D. Pa. 1993). A

court considers the extent to which the error is attributable to
t he def endant and the extent to which it is attributable to

def ense counsel . See Momah v. Albert Einstein Medical Cr., 161

F.R D. 304, 308 (E.D. Pa. 1995); Interior Finish Contractors

Assoc. v. Drywall Finishers Local Union No. 1955, 625 F. Supp.

1233, 1239 (E.D. Pa. 1985). The party who seeks to set aside the

entry of default nmust act with reasonabl e pronptness. See



Consol i dated Masonry and Fireproofing, Inc. v. \agnan

Construction Corp., 383 F.2d 249, 251 (4th Cr. 1969)("Cenerally

a default should be set aside where the noving party acts with
reasonabl e pronptness and alleges a neritorious defense").

It is counsel who is largely responsible for the entry
of default. Defendant pronptly forwarded a copy of the conplaint
to M. Sweeny who failed to ensure a tinely response or the
filing of a notion for an extension of tinme. There is no show ng
that this failure was wilful or in bad faith. The cause appears
to have been sinple negligence. Defendant was reasonably pronpt
in taking action within one nonth after the entry of default.

See Wai nwight's Vacations, LLC v. Pan Am Airways Corp., 130 F

Supp. 2d 712, 718 (D. M. 2001).

A "nmeritorious defense" is one which "if established at
trial, would conpletely bar plaintiffs’ recovery."” Mmh, 161
F.R D. at 307. A defendant, however, nust present specific facts

to show that it can nmake out such a defense. See Jones V.

Phi pps, 39 F.3d 158, 165 (7th Cr. 1994) ("neritorious defense"
must be "supported by a devel oped | egal and factual basis");

$55,518.05 in U.S. Currency, 728 F.2d at 195 (defendant nust set

forth "specific facts beyond sinple denials or conclusory
statenents"); Mnah, 161 F.R D. at 307 (defendant nust "raise
specific facts beyond a general denial" to showit "can nake out

a conplete defense"); Ferraro v. Kuznetz, 131 F.R D. 414, 419




(S.D.N.Y. 1990) ("defendant nust present sone factual basis for
t he supposedly neritorious defense").
Def endant's president has submtted an affidavit in
whi ch he avers that plaintiffs double-billed and over-billed
defendant, failed to provide bills of lading wth each invoice as
required by the parties' agreenent and breached the agreenent
itself by failing to deliver goods in a tinmely manner. Plaintiffs
suggest that the present notion was not nmade in good faith and
that if there was any nerit to the double-billing defense,
def endant woul d state exactly which invoices were doubl e-billed.
The defaulting party is not required "to prove beyond a
shadow of a doubt that they will wn at trial, but nerely to show
that they have a defense to the action which at |east has nerit

on its face." Entasso Ins. Co. v. Sanbrick, 834 F.2d 71, 74 (3d

Cr. 1987); Dizzley, 202 F.R D. at 148. Defendant has nade
avernents of fact which would show that plaintiffs failed to
satisfy conditions precedent to defendant's obligation to nake
paynment and also that it did not owe plaintiffs the anmounts for
which it was billed. This is sufficient to denonstrate a
meritorious defense for purposes of setting aside the entry of
default. This, of course, does not nean that defendant woul d be
relieved of responsibility for any avernments whi ch have been nade
in bad faith. Defendant is still subject to the requirenents of

Fed. R Cv. P. 11(b).



ACCORDI N&Y, this day of May, 2002, upon
consi deration of defendant’s Motion to Set Aside Entry of Default
(Doc. #4) and plaintiffs' cross-Mtion for Entry of Default
Judgnent (Doc. #5), IT IS HEREBY ORDERED that plaintiffs' cross-
Motion is DENI ED, defendant’s Mtion is GRANTED and the Cerk

shall strike the entry of default herein after which defendant

shal | have twenty days in which to file a responsive pl eadi ng.

BY THE COURT:

JAY C. VWALDMAN, J.



