IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK GREEN a/ k/a MARK WALLACE CIVIL ACTI ON
V.

SUPT. MARTI N DRAGOVI CH, et al. ; No. 02-1924

VEMORANDUM ORDER

Petitioner seeks a wit of habeas corpus pursuant to 28
U S.C § 2254.

Petitioner states that he pled guilty to two fraud
charges on July 19, 2001 in the Phil adel phia Common Pl eas Court
and was sentenced on Decenber 19, 2001 to a term of inprisonnment
of one to two years which he is now serving. Petitioner states
that he has an appeal pending in the Superior Court. The basis
of that appeal is not evident.

Petitioner asserts that he "is being held illegally in
viol ati on of Pennsylvania Crimnal Procedure Rule 521" and
"Article I, 8 14 of the Pennsylvania Constitution" as he was
initially released on bail prior to trial and the state court did
not enter a formal order revoking bail.

Article I, 8 14 provides that with limted exceptions
“prisoners shall be bailable.” This general right to bail,
however, applies only to crimnal defendants awaiting trial and

not to persons convicted of a crine. See Conmonwealth v.

McDernott, 547 A 2d 1236, 1242 (Pa. Super. 1988).



There is no Rule 521. Presumably, petitioner neant to
citeto Pa. R Cim P. 4009(b) which addresses bail after
sent enci ng pendi ng appeal or post-sentence proceedings. This
rule "conveys no 'right' to the defendant; rather it defines the
scope of the trial court's "discretion' to admt the convicted
defendant to bail pending appeal.”" MDernott, 547 A 2d at 1242
n.5 (discussing identical |language in prior rule). The rule
provi des that a defendant whose inposed sentence "includes
i nprisonnment of |ess than two years" retains the sanme right to
bail as before the verdict subject to nodification by the court
and contenpl ates that when a sentencing court exercises its
di scretion to refuse bail, the reasons for that decision wll be
stated on the record. See Pa. R Cim P. 4009(B)(1) & 4009 (C.
The sentence i nposed on petitioner was not |ess than
two years inprisonment. The minimumtermof a prison sentence
i nposed under Pennsylvania lawis nerely the tinme before which a
prisoner is ineligible for parole. A prison sentence with a
m ni mum and maxi numtermis the functional equivalent of a

sentence at the maxinumterm See Bovkun v. Ashcroft, 283 F. 3d

166, 170-71 (3d Gr. 2002) ("petitioner's sentence of 11 to 23

mont hs" is "functionally the sane as a sentence of 23 nonths").
In any event, the disregard of state | aw provisions for

bail by a state court is not a federal constitutional violation

and does not provide a basis for federal habeas relief. See



Johnson v. Roseneyer, 117 F.3d 104, 110 (3d Gr. 1997);

Mont gonery v. Meloy, 90 F.3d 1200, 1206 (7th Cir. 1996); Marks v.

Zelinski, 604 F. Supp. 1211, 1213 (D.N.J. 1985). The Eighth
Amendnent right to reasonable bail is applicable to the states,
however, it is a right which applies only to persons who have not

been convicted. See Sistrunk v. Lyons, 646 F.2d 64, 67-68 (3d

Cr. 1981). There is no federal constitutional right to bai
pendi ng an appeal or to a statenent of reasons for its denial.
See Marks, 604 F. Supp. at 1213. To sustain a federal claim a
petitioner nust denonstrate that denial of bail was arbitrary or
W thout any rational basis. 1d. This nmay be difficult to do
where one has been sentenced follow ng a conviction on a guilty
pl ea, and petitioner has nade no such show ng.

Moreover, it is axiomatic that a state prisoner nust
exhaust state renedies before he may naintain a federal habeas
claim See 28 U S.C. 8§ 2254(b)(1). Petitioner can petition the
Superior Court for bail or initiate a state habeas action if he
is being confined unlawfully. He acknow edges he has not done
so.

Petitioner has submtted neither the $5 filing fee nor
a notion for |eave to proceed in forma pauperis. To require him
to do so now woul d be pointless. The court would still be

required to deny his petition w thout prejudice to present any



cogni zabl e federal habeas claimhe may be able to assert after
exhaustion of state renedies.

ACCORDI N&Y, this day of April, 2002, ITIS
HEREBY ORDERED t hat petitioner's petition for a wit of habeas
corpus pursuant to 28 U.S.C. 8 2254 is DEN ED w t hout prejudice
and the above action is DI SM SSED, wi thout a certificate of

appeal ability.

BY THE COURT:

JAY C. VWALDMAN, J.



