IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON

| SAAC GARDNER
NO. 01-610

Newconer, S.J. Apri | , 2002

OP1 NI ON

Presently before the Court is defendant’s Mdtion to
Suppress Physical Evidence. For the reasons set forth bel ow,

said notion is denied.

BACKGROUND

In the | ate evening hours of Septenber 7, 2000, The
Quick Six Bar, located in Northeast Philadel phia, was robbed by a
| one gunman. Police arrived on the scene shortly thereafter and
confirnmed and updated a “flash information” bulletin which was
i mredi atel y broadcast over police radio. The bulletin alerted
police in the area that the perpetrator was “a black male, six
foot in height, with an Afro, wearing a white T-shirt that had a
bl ack | abel on the back, and dark or blue jeans...last seen on
foot.”

Less than ten mnutes after the robbery and fewer than

1



four blocks fromthe bar, Oficer Jose Silva, who was respondi ng
to the robbery call, passed an autonobile which was traveling
away fromthe bar in what appeared to himto be a suspiciously
slow manner. As Oficer Silva s patrol car slowy passed the
vehicle, he saw that it contained three black nales. Mreover

it appeared to himthat the front passenger matched the
description reported nonents before in the flash information
bulletin. Oficer Silva turned his patrol car around and stopped
the car. Wiile waiting for backup Oficer Silva noticed that the
passenger on the rear right side of the car |eaned down as if he
were placing sonething on the car’s floor. After backup arrived
O ficer Silva approached the vehicle and when shining his
flashlight into the rear right w ndow was able to see the butt of
a handgun resting on the floor protruding fromunderneath the
front seat. All occupants of the car were asked to get out and
were frisked. Another handgun, the object of the instant Motion
to Suppress, was found in the wai stband of the car’s front seat
passenger, the defendant in the case at hand. The defendant
filed the instant notion alleging his Fourth Arendnent rights

were violated by an unconstitutional search and sei zure.

ANALYSI S
|. The Terry Standard

It is clear that “where a police officer observes



unusual conduct which | eads himreasonably to conclude in |ight
of his experience that crimnal activity may be afoot,” the
officer may briefly stop the individual and nmake “reasonabl e
inquiries” in order to substantiate or allay his suspicions.

Terry v. Chio, 392 U S 1, 30 (1968). Further, in the interests

of safeguarding | aw enforcenent officers and the public at |arge
fromviol ence which nmay occur during such encounters, officers
can conduct a “limted protective search for conceal ed weapons”
when officers are “justified in believing that the individuals
whose suspi ci ous behavior they are investigating at cl ose range

are arned.” United States v. R deau, 969 F.2d 1572, 1574 (5th

Cr. 1992); Terry U S. 1, 27 (1968). Thus, there are essentially
two aspects of a Terry stop, first, the investigation of the
crinme itself, second, a protective search of the suspect. Each
aspect cones with a separate standard. W turn now to whet her

t he governnent neets the two Terry standards in the seizure and

search of defendant |saac Gardner in the case at hand.

A. Investigation of the Crine
The first question before the Court is whether Oficer
Silva was justified in stopping the car in which defendant |saac
Gardner was riding. Terry permts an officer to stop a noving
car and question its occupants when the officer “observes unusual

conduct which | eads himreasonably to conclude in light of his



experience that crimnal activity may be afoot.” Terry, U S. 1,

30 (1968); see also United States v. Hensley, 469 U S. 221

(1985); United States v. Brignoni-Ponce, 422 U S. 873, 881

(1975); United States v. Nelson, 2002 W. 459830 (3d GCr.

2002) (Rendell, J.). The totality of the circunstances show t hat
O ficer Silva witnessed sufficient conduct giving rise to a
reasonabl e suspicion of crimnal w ongdoing.

Monments before seeing the car in which the defendant
was riding, Oficer Silva heard the flash information bulletin
whi ch described the perpetrator as “a black nmale, six foot in
height, with an Afro, wearing a white T-shirt that had a bl ack
| abel on the back, and dark or blue jeans...last seen on foot.”
Oficer Silva was enroute to the robbery scene, however, his
attention was diverted when he saw a car proceeding in the
opposite direction of the bar at a suspiciously slow pace.
Oficer Silva testified to the car’s geographic proximty to the
| ocation of the robbery (four blocks) and short tinme which had
el apsed since the robbery (less than ten mnutes). More
significantly, Oficer Silva testified to what he saw as his
patrol car slowy passed the car which he was observing. He
expl ai ned he could see the front passenger and described what he
saw as a black male wearing a white T-shirt who appeared to have
an afro-like hairdo and, based on his height while seated in the

car, appeared to be tall in stature. These observations bear a



strong resenbl ance to the flash bulletin broadcast on police
radio. Although the bulletin indicated that the perpetrator fled
on foot, it is possible that he acquired the use of an autonobile
after leaving the bar. Coupled with the geographic and tine
proximty to the robbery, these facts, taken in totality, support
the proposition that O ficer Silva could very reasonably concl ude
that the passenger in the car may have been the perpetrator and
was therefore justified in making the stop.

The defendant called Oficer Silva's testinony into
question by eliciting the testinony of Anthony Jackson, the
driver of the car. M. Jackson testified that the defendant wore
a flannel blue shirt over his white T-shirt the night they were
stopped by Oficer Silva. The Court gives little weight to this
testinony as M. Jackson’s testinony did not seem credible.
Specifically, he was conveniently able to recall with precision
what the defendant wore that night but was unable to recall what
the ot her passenger in the car was wearing. |In addition, the
Court notes that although M. Jackson denies speaking with either
t he defendant or his counsel about this matter or any other
matter, at one time M. Jackson and the defendant were housed at
the sanme correctional institution after riding together in the
car on Septenber 7, 2000.

The defense inpeached the testinmony of Oficer M chael

Wl son, the arresting officer, who earlier testified before a



grand jury that the defendant’s blue shirt was buttoned up and
testified before this Court that it was |left open. Regardless,
for the purposes at hand, the only question is whether Oficer
Silva was able to see a white T-shirt when fist noticing the
defendant. The defense offers no evidence to call into question
Oficer Silva's testinony that he saw the defendant in a white T-
shirt. It is indeed possible if not probable that the defendant
wasn’'t wearing the blue shirt when Oficer Silva spotted him but
rather, put the blue shirt on after being pulled over in an
attenpt to conceal the gun sticking out of his waistband.

Oficer Silva called for backup after the vehicles canme to a stop
and there were several mnutes during which tine the defendant
coul d have put on the blue shirt. Likewise, it is possible that
the blue flannel shirt was open when Oficer Silva spotted the
def endant and was then buttoned up before backup arrived, again,
as part of an attenpt to conceal the weapon. Regardless, the
bottomline remains, there is no evidence which calls into
question Oficer Silva s testinony that he was able to see a

white T-shirt at the tinme he first spotted the defendant.

B. Protective Search
The standard which nust be nmet in order to properly
conduct a Terry protective search is, “whether a reasonably

prudent man in the circunstances would be warranted in the belief



that his safety or that of others was in danger.” Terry, U S 1,
27 (1968). Oficer Silva was clearly warranted in believing that
his safety and the safety of his fellow officers was in danger
When initially approaching the car he noticed the butt of a
handgun on the floor of the backseat area. This finding in
itself gives a reasonably prudent man the belief that his safety
or that of others was in danger. |In addition, Oficer Silva
bel i eved he was stopping an arned robbery suspect fleeing the
scene of the crinme. Such a fact in itself gives rise to a
reasonabl e belief that he and his fellow officers were in danger.
Therefore, the officers’ protective search of the defendant and
his fell ow passengers was certainly warranted under the Terry

protective search standard.

AN APPROPRI ATE ORDER SHALL FOLLOW

Cl arence C. Newconer, S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON

| SAAC GARDNER
NO. 01-610

ORDER
AND NOW t hi s day of April, 2002, upon consideration
of defendant’s Mdtion to Suppress Physical Evidence, the
Governnment’ s response as well as the evidence presented by both
parties during the April 11, 2002 hearing before this Court, it

i s hereby ORDERED that said notion is DEN ED.

AND SO I T I S ORDERED.

Cl arence C. Newconer, S.J.



