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Three pre trial notions are presently before the Court:
1) Defendant Mei Zhu Zheng's Mdtion to Suppress; 2) Defendant Mei
Zhu Zheng’s Motion In Limne to Admt Evidence; and 3) Defendant
Kong Zhen Chen’s Motion to Suppress.

l. BACKGROUND

The Governnent has charged the defendants in this case,
Kong Zhen Chen (“Chen”), Long Fei Lin (“Lin”), and Mei Zhu Zheng
(“Zheng”), with hostage taking, interstate communication of a
demand for ransom for the rel ease of a kidnaped person, and
conspiracy to conmt these offenses. Allegedly, defendants Chen
and Lin had an Atlantic Cty, New Jersey apartnment where they
| ent noney to people who ganbl ed at nearby casinos, including the
victimhere, Yi Kai Li. Defendant Zheng all egedly resided at
that apartnent for at |east three days before the defendants were
arrested. The indictment further alleges that defendant Lin
acted as an “enforcer” for borrowers who did not repay their

debts to defendant Chen.



The Governnent clainms that between Novenber 28, 2001 and
Decenber 1, 2001 the defendants here, and others who remain
unknown, held victimYi Kai Li, and sought to have his son, Feng
Li, pay a ransomfor his release. On Decenber 1, 2001, at 3:45
a.m, the FBlI arrested the defendants on the boardwal k in
Atlantic Cty.

On April 15, 2002, the Court held a hearing concerning
the parties’ notions. During that hearing, FBlI Agent Kendrew
Wng testified that he asked Zheng several questions before Zheng
was given her Mranda warnings. Specifically, he asked her nane,
date of birth, citizenship, whether she knew the ot her
def endants, and when Zheng stated that she lived at the
def endants’ apartnent, Agent Wng asked her how | ong she |ived
there. To this last question, Zheng stated that she had lived at
the apartnment for 3 days. Agent Wng al so asked Zheng for
“perm ssion” to search the apartnent before Zheng was given her
M randa war ni ngs, and Zheng gave perm ssion to search the
apartnent. Al though Zheng speaks a chinese dialect called
Foochow, Agent Wng spoke to Zheng in Mandarin chi nese because
that is the official |anguage of China and he testified that
“basically across [China] everyone speak[s] Mandarin.”

As nentioned above, three notions are now before the
Court. Now, in light of the parties’ notions, the responses

thereto, the parties’ oral arguments concerning those notions,



and the evidence before the Court, the Court turns to a

di scussi on of each noti on.

1. DI SCUSSI ON
A DEFENDANT ZHENG S MOTI ON TO SUPPRESS
1. Zheng’ s responses to FBI questions on the
Boar dwal k and Zheng' s Consent to Search Her
Apar t ment

Zheng first clains that her responses to FBI questions on
t he boardwal k shoul d be suppressed because the FBI failed to give
her M randa warni ngs before questioning her. To this contention,
t he Governnent has indicated that it will not seek to introduce
Zheng' s responses that: 1) she knew the ot her defendants; and 2)
that she resided in the apartnent for 3 days.!?

Zheng further clains that the evidence seized fromthe
apartnent shoul d be suppressed because she was not M randized
bef ore she gave her consent; thus, she contends that the evidence
in the apartnent is “fruit of the poisonous tree.” She al so
clains that her consent to search the apartnent was not otherw se
voluntary. However, the Governnent argues that her consent was

voluntary, and the FBI's failure to Mrandi ze her does not

Thus, the Governnent may only seek to introduce
Zheng' s statenments concerning her nane, date of birth, and
citizenship. Zheng does not object to the introduction of these
statenents as they fall within the “routine booking” exception to
M randa as explained in Pennsylvania v. Miniz, 496 U S. 582, 601-
02 (1990).




i nval i date Zheng’' s consent . 2
The Governnent nust prove that the search of the
apartnent was nade pursuant to a voluntary consent. United

States v. Matlock, 415 U S. 164, 177 (1974); Bunper v. North

Carolina, 391 U S. 543, 548 (1968). The Suprene Court has
instructed that a determ nati on of whether a consent was

voluntary nust be based on the totality of the circunstances.

Schneckloth v. Bustanonte, 412 U. S. 218, 227 (1973). Wen
considering the totality of circunstances, the follow ng factors
may be relevant: “the youth of the accused, his | ack of

education, or his lowintelligence, the |ack of any advice to the
accused of his constitutional rights, the length of detention,
the repeated and prol onged nature of the questioning, and the use
of physical punishnment such as the deprivation of food or sleep.”

United States v. Vel asquez, 885 F.2d 1076, 1082 (3d Cr. 1989).

The Third Circuit has held that “the fruit of the
poi sonous tree doctrine does not apply to derivative evidence
secured as a result of a voluntary statenent obtained before

M randa warnings are issued.” United States v. DeSumm, 272 F. 3d

176, 178 (3d CGr. 2001); see also United States v.

Sangi net o- M randa, 859 F.2d 1501, 1515 (6th Cr. 1988)(“where

During the April 15, 2002 hearing, Zheng w t hdrew her
Motion to the extent she alleged that her answers to questions
after she requested an attorney shoul d be suppressed. Thus, that
portion of Zheng’s Mdtion is no |onger before the Court.
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police sinply fail to adm nister Mranda warnings, the

adm ssibility of nontestinonial physical evidence derived from

t he uncounsel ed statenents should turn on whether the statenents
were voluntary within the neaning of the Fifth Anendnent”);

United States v. Gonzal ez- Sandoval, 894 F.2d 1043, 1048 (9th Gr.

1990) (finding that “tainted fruits” doctrine does not apply to
physi cal evi dence obtained through Mranda violation). Likew se,
courts that have considered the issue, comonly find that a
consent search is not invalid sinply because a suspect is not

told her Mranda rights. U.S. v. Rodriquez-Garcia, 983 F. 2d

1563, 1567 (10th G r. 1993); United States v. Mreno, 897 F.2d

26, 33 (2nd Gr. 1990); United States v. d enna, 878 F.2d 967,

971 (7th Cr. 1989); United States v. Centry, 839 F.2d 1065, 1069

(5th Gr. 1988); United States v. Ritter, 752 F.2d 435, 438 (9th

Cr. 1985). Upon a review of these cases, the Court agrees wth
them and as indicated above, the relevant question is whether

Zheng' s consent was voluntary. Schneckloth, 412 U S. at 248-49;

Ritter, 752 F.2d at 439.

Here, the Court is satisfied that Zheng’ s consent was
voluntary. Before asking for her consent, Agent Wng waited 15-
20 mnutes after the initial arrest. At that tine, the evidence
i ndi cates that the scene on the boardwal k was cal m and under
control. Additionally, before asking for her consent, Agent Wng

removed Zheng’' s handcuffs. He then asked for “perm ssion” to



search her apartnent, and told Zheng that she had a right to
refuse perm ssion. Agent Wng testified that he used the word
“perm ssion” instead of “consent” because “perm ssion” shows nore
respect in chinese than “consent”, and al so has | ess of a | egal
attachnent to it. Further, the evidence denonstrates that Zheng
under st ood Agent Wng's questions and directions, even though
they were in Mandarin and not Foochow, because each tinme Agent
Wwng asked Zheng a question, or directed her, Zheng responded
appropriately and w thout assistance. Lastly, Zheng signed a
consent form hours after Agent Wng received “perm ssion” to
search the apartnent, a fact that reaffirns the voluntariness of
Zheng' s consent. Thus, under these circunstances, the Court

finds that Zheng’'s consent was voluntary and therefore vali d.

B. DEFENDANT ZHENG S MOTION IN LIMNE TO ADM T
EVI DENCE AND DEFENDANT KONG ZHEN CHEN' S MOTI ON TO
SUPPRESS

Zheng seeks the adm ssion of a recorded tel ephone cal
from defendant Chen to an unknown mal e where Chen all egedly
incrimnates hinself, and excul pates Zheng. That statenent is
menorialized in a transcript of the tel ephone call: *

. Whoever had gone with (ne)® woul d have been arrested. You know?

(U)* once arrested, would be accused of conspiracy,

sonmething like that. Actually, this, has nothing to do with

3Transl ator’ s note.
“Transl ator’ s note neani ng i naudi bl e conversati on.
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[ def endant Zheng]. . .~

Zheng argues that the preceding statenent is adm ssible:
1) under Federal Rule of Evidence 804(b)(3) as a statenent
agai nst interest because the statenent is self-incrimnating, and
corroborating circunstances indicate the statenent is
trustworthy; or 2) under Federal Rule of Evidence 807, the
“catchal | ” hearsay exception. Chen noves to suppress this sane
statenment in her Mdtion In Limne. Chen argues that the
recording: 1) does not satisfy Federal Rule of Evidence 804(b)(3)
as it is not self-incrimnating; and 2) is not otherw se
adm ssi bl e under Rul e 807 because it is not evidence of a
material fact, and is too prejudicial. The Governnent argues
that Chen’'s statenent is inadm ssabl e under Rule 804(b)(3)
because: 1) the statenment is not necessarily against his
interest; and 2) corroborating circunstances do not indicate the
statenent is trustworthy. The Governnent al so argues the
statement is inadm ssable under Rule 807 because it is not
trustwort hy.

Under Federal Rule of Evidence 804(b)(3), the “statenent
agai nst interest” exception to the hearsay rule, a hearsay
statenment is admssible if it was:

at the time of its making so far contrary to the

decl arant’s pecuniary or proprietary interest, or so far

tended to subject the declarant to civil or crimnal

[iability, or to render invalid a claimby the declarant

agai nst another, that a reasonable person in the
declarant’s position would not have nade the statenent
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unl ess believing it to be true. A statenent tending to
expose the declarant to crimnal liability and offered to
excul pate the accused is not adm ssible unless
corroborating circunmstances clearly indicate the
trustworthiness of the statenent.

Accordingly, the first issue the Court nust confront is
whet her Chen’s statenent sufficiently against his interest so as

to be deened reliable. United States v. Mses, 148 F.3d 277, 280

(3d Cir. 1998). This determ nation nust be nmade “by viewi ng [the
statenent] in context” and “in |ight of all the surrounding

circunstances.” |d. (citing Wllianson v. United States, 512

U S. 594, 603-604 (1994).
When viewed in context, the Court cannot concl ude that
Chen’ s statenent was against his interest when nmade. 1In the
quot ed | anguage above, Chen does not admt anything, but rather
specul at es that whoever was with hi mwhen he was arrested woul d
al so have been arrested. Thus, the Court does not find that the
statenent is sufficiently self inculpatory to satisfy Rule
804(b)(3).
Li kew se, the Court does not find that the statenent is
adm ssi bl e under Rule 807. That Rule states in relevant part
t hat :
A statenent not specifically covered by Rule 803 or 804
but havi ng equi val ent circunstantial guarantees of
trustworthiness, is not excluded by the hearsay rule, if
the court determ nes that (A) the statenent is offered as
evidence of a material fact; (B) the statenment is nore
probative on the point for which it is offered than any

ot her evidence which the proponent can procure through
reasonabl e efforts; and (C) the general purposes of these
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rules and the interests of justice will best be served by

adm ssion of the statenent into evidence.

Here, the Court does not find that Chen's statenent has
the requisite “circunstantial guarantees of trustworthiness.”
First, as the statenent was not against Chen's interest, the
Court cannot conclude that “a reasonable person in
[ Chen’ s] position would not have nade the statenent unl ess

believing it to be true.” WIIlianmson, 512 U S. 604. Zheng has

failed to otherwi se persuade the Court that the statenent is
trustworthy, and the Court finds that, as hearsay, the statenent
suffers froman inherent |ack of trustworthiness. Further, to
make the tel ephone call, Chen used a prison telephone to talk to
sonebody who nmay have been involved in the alleged crine, after
havi ng been infornmed that |aw enforcenent officials would nonitor
his calls. 1In doing so, he may have been trying to avoid the
conspiracy charge®, or he sinply may have chosen not to offer a
true version of the facts.

Finally, the statenent says “this has nothing to do with
Zheng” and the referent for the word “this” is unclear. Wile it
could indicate the crines charged in the indictnent, it could
al so indicate, for exanple, that the debt involved in this case

bel onged to Chen and not Zheng. Consequently, because the

°This possibility is bol stered because in the statenent
at issue, Chen indicates that he is aware that a conspiracy
charge is a possibility.



statenent does not clearly indicate that Zheng was not involved
in the crimes charged in the indictnent, the Court cannot
conclude that the statenent is relevant as evidence of a materi al
fact.

An appropriate Order follows.

Cl arence C. Newconer, S.J.
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