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Petitioner, Robert Douglas, a state prisoner incarcerated at
the State Correction Institute in Gaterford, Pennsylvania, filed
the instant counseled Petition for Wit of Habeas Corpus
(“Petition”) pursuant to 28 U.S.C. §8 2254. In accordance with 28
US C 8§ 636(b)(1)(B) and Local Rule of Civil Procedure 72.1, this
Court referred the Petition to United States Magi strate Judge Linda
K. Caracappa for a Report and Recommendati on. The Magistrate fil ed
a Report and Recommendati on recommendi ng that the Court deny the
Petition on the grounds it is barred by the one-year period of
limtations set forth in 28 U S. C 8§ 2244(d). Petitioner filed
timely objections. For the reasons that follow, the Court
overrules Petitioner’s objections, adopts the Report and
Recommendati on consistent with this Menorandum and denies the
Petition without an evidentiary hearing.

| . Background & Procedural History

Petitioner Robert Douglas is currently serving a sentence of

20-40 years for robbery and associated charges. He was al so
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sentenced to death on a separate conviction for an unrel ated cri ne.
Petitioner was originally sentenced for the robbery crinmes on July
10, 1984, and his conviction and sentence were affirnmed by the
Pennsyl vani a Superior Court on Decenber 13, 1985. Petitioner did
not seek allocatur fromthe Suprene Court of Pennsyl vani a.

On Decenber 16, 1996, Petitioner filed a Petition for
collateral relief pursuant to Pennsylvani a s Post Conviction Relief
Act (“PCRA”), 42 Pa. Cons. Stat. 8§ 9541, et seq. The PCRA court
denied the Petition, and on July 15, 1999, the Superior Court
affirmed the PCRA court’s denial. Petitioner twice attenpted to
file a nmotion for reconsideration, but the filings were returned
both times by the Prothonotary of the Superior Court because of
various procedural defects. The tinme period for subm ssion of a
petition for allowance of appeal to the Suprene Court of
Pennsyl vani a expired on August 16, 1999. On Septenber 10, 1999%,
Petitioner filed a Petition for all owance of appeal nunc pro tunc,
whi ch was denied by the Suprene Court of Pennsylvania on January
28, 2000. Petitioner filed atinely notion for reconsi deration on
February 4, 2000. The court denied the notion for reconsi deration

on June 12, 2000.

The Magi strate’s Report and Recommendation correctly notes
that the Mdtion was technically filed on Septenber 14, 1999. The
parties, however, in their briefs relating to the objections, use
t he Septenber 10, 1999 date under the prison nailbox rule. See
Houston v. Lack, 487 U. S. 266, 275-76 (1988); Commonwealth v.
Jones, 700 A. 2d 423, 425-26 (1997).
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Petitioner filed the instant counseled petition for wit of
habeas corpus on Septenber 29, 2000.

1. St andard of Revi ew

Where a habeas petition has been referred to a nmgistrate
judge for a report and recomendation, the district court “shal
make a de novo determ nation of those portions of the report or
speci fi ed proposed findings or recomendati ons to which objection
is mde. . . . [The Court] may accept, reject, or nodify, in whole
or in part, the findings or recomendations nmade by the
magi strate.” 28 U.S.C. 8§ 636(b) (1994).

[11. Discussion

The Anti-Terrorism and Effective Death Penalty Act of 1996
(“AEDPA”), which went into effect on April 24, 1996, established a
one-year statute of limtations, as follows:

(d)(1) A 1l-year period of Ilimtation shal
apply to an application for a wit of habeas
corpus by a person in custody pursuant to the
judgnment of a State court. The limtation
period shall run fromthe | atest of-

(A) the date on which the judgnment becane
final by the conclusion of direct review or
the expiration of the time for seeking such
revi ew,

(B) the date on which the inpedinment to
filing an application created by State action
in violation of the Constitution or |aws of
the United States is renoved, if the applicant
was prevented from filing by such State
action;

(C the date on which the constitutiona
right asserted was initially recogni zed by the
Suprenme Court, if the right has been newy
recogni zed by the Suprene Court and made



retroactively appl i cabl e to cases on
collateral review, or

(D) the date on which the factua
predicate of the claim or clains presented
could have been discovered through the
exerci se of due diligence.

28 U S.C. A 8§ 2244(d)(1) (West Supp. 2001). As Petitioner’s date
of final conviction was prior to the effective date of AEDPA a

one-year grace period began to run on April 24, 1996. See Nara v.

Frank, 264 F.3d 310, 315 (3d Cr. 2001) (“[We have inplied from
the statute a one-year grace period for those petitioners whose
convictions becane final before the effective date of AEDPA, and

AEDPA was effective April 24, 1996 . . .”) (citing Burns v. Morton,

134 F.3d 109, 111 (3d Cr. 1998)). The period was tolled from
Decenber 16, 1996, the date on which Petitioner filed his PCRA
petition, until August 16, 1999, the deadline for filing a Petition
for allowance of appeal with the Pennsylvania Supreme Court. See
28 U.S.C. § 2244(d)(2). Petitioner filed the instant Petition on
Sept enber 29, 2000, wel |l beyond the one-year limtations period set
forth in 8 2244(d). Accordingly, the instant Petition is tine-
barred unl ess one or nore of the applicable exceptions or tolling

provi sions applies.?

2The Court notes that although the Magi strate exam ned sone of
the tolling i ssues now raised by Petitioner in his objections, not
all of Petitioner’s tolling theories are reflected in the briefing
submtted prior to the issuance of the Report and Recommendati on
In particular, Petitioner’s actual innocence argunent, which is
based on a witness statenent dated Decenber 11, 2001, is a new
argument not contained in the original Petition.
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In his objections, Petitioner urges the Court to toll the
[imtations period or otherwi se consider the Petition despite its
untineliness. The Court will exam ne each of Petitioner’ s proposed
argunents in turn.

A Statutory tolling pursuant to 28 U.S.C. 8§ 2244(d)(2)

The Magi strate concl uded that the statutory tolling provisions
applied only to Petitioner’s PCRA Petition and subsequent appeal.
Petitioner contends, however, that two other notions submtted in
state court also tolled the limtations period, specifically,
Petitioner’s filing of a Petition for appeal nunc pro tunc on
Septenber 10, 1999, and Petitioner’s filing of a notion for
reconsideration of the denial of his appeal nunc pro tunc on
February 4, 2000.

Odinarily, “the time during which a properly filed
application for State post-conviction or other collateral review
wWth respect to the pertinent judgnent or claimis pending shal
not be counted toward any period of limtation . . .” 28 US.C 8§
2244(d)(2). An application is considered properly filed under §
2244(d)(2) when its delivery and acceptance are in conpliance with

the applicable | aws and rul es governing filings. Artuz v. Bennett,

531 U.S. 4, 8 (2000). A “properly filed application” is “one
subnmitted according to the state’s procedural rules governing tine

and place of filing.” Lovasz v. Vaughn, 134 F.3d 146, 148 (3d Cr.

1998). “The question whether an application has been ‘properly



filed” is quite separate from the question whether the clains
contained in the application are neritorious and free of procedural
bar.” See Nara, 264 F.3d at 316. Inthis circuit, district courts
enploy a flexible approach in determning whether a notion is
properly filed under § 2244(d)(2). 1d. at 315. Section 2244(d)(2)

covers “various forns of state review.” Jones v. Mirton, 195 F. 3d

153, 159 (3d Cr. 1999). This includes notions that do not fall
directly under the PCRA but are nonetheless related to coll ateral

review. See, e.d., Nara, 264 F.3d at 316 (applying 8 2244(d)(2)

tolling to notion to withdraw guilty plea nunc pro tunc).
I n support of the application of statutory tolling during the
pendency of the nunc pro tunc notion, Petitioner relies on the

Third Circuit’s opinion in Nara v. Frank, 264 F.3d 310 (3d Gr.

2001). In the Nara, the Third Crcuit applied statutory tolling
during the pendency of the petitioner’s nunc pro tunc request to
W thdraw guilty plea. The Nara hol ding does not stand for the
proposition that a nunc pro tunc application is always consi dered
a “properly filed application” for state post-conviction or
collateral review within the nmeaning of 8 2244(d)(2), but it does
stand for the proposition that the nunc pro tunc character of a
noti on does not render it automatically inproperly filed. Nara,
264 F.3d at 315-16.

Al though the holding in Nara does not squarely address the

i ssue presented with respect to this Petitioner’s nunc pro tunc



filing, the holding does suggest the possible application of
statutory tolling under 8§ 2244(d)(2). |In this case, Petitioner’s
nunc pro tunc application was accepted for filing. Wile thereis
nothing in the record indicating the reasons for denying the
nmotion, thereis |ikew se nothing to suggest that Petitioner failed
to conply with the applicable | aws and rul es governing the filing.

See McNeil v. Snyder, G v.Act.No.99-8702-Gv5, 2002 U.S. Dist. LEXI S

2028, at *7-9 (D. Del. Feb. 8, 2002) (“Nothing on the Superior
Court’s docket sheet . . . suggests that [novant] failed to conply
wth the state’s ‘applicable aws and rules governing filings in

filing this notion.”) (citations omtted). See also Rosado v.

Vaughn, G v. Act.No.00-5808, 2001 U S. Dist. LEXIS 21538, at *8
(E.D. Pa. Dec. 28, 2001) (concluding that Petitioner’s |ate PCRA
petition was “properly filed” when receive by the state court and
reviewed to see if the PCRA exceptions applied).

The Commonweal t h, however, argues that the issue has already
been decided to the contrary by the Third CGrcuit in Swartz v.

Mevers, 204 F.3d 417 (3d Cr. 2000).° In Swartz, the petitioner

3The Commonweal th al so cites Cotto v. Price, No.ClV. A 98-6479,
1999 U.S. Dist. LEXIS 12217 (E.D. Pa. Aug. 9, 1999) for support of
its position that statutory tolling does not apply. |In reaching
its conclusion in Cotto, however, the court noted that “petitioner
made nunerous attenpts to correctly file the notice of appeal and
petition for |eave to appeal nunc pro tunc, but was ultimately

unsuccessful. The record contains no evidence that the petition
for | eave to appeal nunc pro tunc was ever accepted [for] filing,
and it was never granted.” 1d. at *1. Therefore, the concl usion

in Cotto has no bearing on the inquiry here, in which the nunc pro
tunc filing was accepted for filing, fully briefed, and deni ed.
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failed to file a tinely request for allocatur to the Pennsyl vani a
Suprene Court, and instead filed a nunc pro tunc request after the
allocatur tine [imt had al ready expired. The principal issue was
whether the limtations period began to run on the date the
Superior Court affirmed the denial of the petitioner’s case, or
upon expiration of the 30-day tine period for filing for all ocatur.
The Court noted in a footnote that it “agree[d] that the tine
during which [petitioner’s] nunc pro tunc request for allowance of
appeal was pending does not toll the statute of limtations.”?
Swartz, 204 F.3d at 424 n.6. The Third Crcuit in Nara enphasi zed,
however, that the approach to determning the applicability of §
2244(d)(2) is a flexible one. Nara, 264 F.3d at 315.

In this case, it is unnecessary for the Court to nake a fi nal
determnation as to whether statutory tolling applies to this
Petitioner’s nunc pro tunc request, because even applying statutory
tolling principles to the nunc pro tunc request and the subsequent
notion for reconsideration, Petitioner’s habeas Petition was stil

untinely. The cal cul ati on woul d be as follows. The one-year grace

‘Petitioner argues that notwithstanding the footnote in
Swartz, the court’s opinion is not controlling because the court
was concerned principally with the issue of whether the grace
period was tolling during the period for filing for allocatur, and
because the footnote was sinply an interpretation of dicta | anguage
fromthe Tenth Grcuit opinion. Although the Third Crcuit did not
discuss at length whether the nunc pro tunc application was
considered properly filed for purposes of § 2244(d)(2), the
| anguage is explicit in its rejection of the application of
statutory tolling with respect to the nunc pro tunc application in
t hat case.



period began to run on April 24, 1996, the effective date of AEDPA.
The period stopped on Decenber 16, 1996, the date of filing of
Petitioner’s PCRA Petition, at which tinme the statutory period had
run a total of two hundred thirty-six (236) days.® The period
began to run again after August 16, 1999, the date of the
expiration of the period for filing a notice of all owance of appeal
to the Pennsylvania Suprene Court. See Pa. R App. P. 1113(a);
Swartz, 204 F.3d at 421. The period tolled again on Septenber 10,
1999, the date of Petitioner’s filing of his nunc pro tunc appeal
request, or after another twenty-four (24) days had el apsed. The
peri od began to run again after January 28, 2000, the date of the

Suprene Court’s denial of the nunc pro tunc request. The period

Petitioner’s PCRA appeal was filed on Decenber 16, 1996
Petitioner contends that the Court should apply the prison mail box
rule, and thus that “it can only be assuned that [Petitioner] filed
[the Petition] at |east a few days before.” (Pet.’s Obj. at 15.)
Under the prison mailbox rule, a pro se inmate’ s pleadings are
deened filed at the nonent the inmate delivers the docunents to
prison officials to be nmailed. See Houston v. Lack, 487 U S. 266,
275-76 (1988); Burns v. Mrton, 134 F.3d 109, 112-13 (3d Gr.
1998). In Pennsylvania, the rule applies to all appeals filed by
pro se inmates. Commonwealth v. Jones, 700 A 2d 423, 425-26 (Pa.
1997); Commonwealth v. Castro, 766 A 2d 1283, 1287 (Pa. Super. C.
2001). Petitioner provides no proof of the date of delivery of the
Petition to prison officials, however. Odinarily, “[t]o aval
hinself of the prisoner mailbox rule, . . . an incarcerated
litigant must supply sufficient proof of the date of mailing, .

.7 Thomas v. Elash, 781 A .2d 170, 177 (Pa. Super. C. 2001); see
also Jones, 700 A 2d at 426 (discussing the types of proof
acceptable to apply prison nail box rule).

In this case, it is unnecessary to deternine whether the
prison mail box rule applies, because even accepting Petitioner’s
argurment and subtracting four to five days from the cal cul ati on,
the instant Petition is still untinmely. The Court’s cal cul ation
uses the filing date of the PCRA petition.
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toll ed once again on February 4, 2000, the date Petitioner filed
his notion for reconsideration, after an additional six (6) days
had run. Finally, the period began again after June 12, 2000, the
date that the Pennsylvania Suprene Court denied the notion for
reconsi deration. Anot her one hundred eight (108) days el apsed
bef ore Septenber 29, 2000, the date on which Petitioner filed his
instant Petition. Therefore, even taking into account statutory
tolling of the two notions, at the tinme of the filing of the
instant Petition, a total of three hundred seventy-four (374) days
had el apsed. Accordingly, the Petition was untinely, and is
therefore barred under the limtations period established in 8§
2244(d). Petitioner’s objection is overrul ed.

B. Equi tabl e Tolling

Petitioner next argues that equitable tolling should apply.
The one-year limtation in 8 2244(d) is a statute of limtations,
not a jurisdictional bar, and nmay be equitably tolled. Mller v.

New Jersey State Dept. of Corrections, 145 F.3d 616, 618 (3d Cr.

1998). “Equitable tolling is proper only when the principles of
equity would nmake the rigid application of a limtation period
unfair. GCenerally, this will occur when the petitioner has in sone
extraordi nary way been prevented fromasserting his or her rights.
The petitioner nust show that he or she exercised reasonable

diligence ininvestigating and bringing the clainms. Mre excusable
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neglect is not sufficient.” 1d. at 618-19 (internal citations,
guot ati ons, and punctuation omtted).

Petitioner’s equitable tolling argunent relates to three state
court filings: (1) Petitioner’s late notion for reconsideration on
August 9, 1999, which was not filed and was returned to Petitioner
by the clerk’s office; (2) Petitioner’s petition nunc pro tunc for
al | onance of an appeal; and (3) Petitioner’s subsequent notion for
reconsi deration of the denial of his petition nunc pro tunc.?®

Wth respect to Petitioner’s first filing, he explains that he
mai |l ed a petition for reconsideration to the Superior Court on July
19, 1999, which was within the tine period required by the rules.
However, the motion was returned to him unfiled, because of
several procedural deficiencies, as noted in the return cover
letter dated July 23, 1999.° (Pet. Obj. Ex. C.) Petitioner
attenpted to refile his Petition for reconsideration, but this
again was returned, unfiled, by the Prothonotary, who cited the

sanme procedural deficiencies.® (Pet. Obj. Ex. E.)

®Pet i ti oner also contends that equitable tolling is
appropriate because Petitioner is “actually innocent.” The Court
w Il consider the actual innocence assertion separately bel ow

The acconpanying letter, dated July 23, 1999, read: “There
has been no service on opposi ng counsel, the panel opinion has not

been appended, and there are insufficient copies. | direct your
attention to Pa R A P. 2541 through 2547 and in particular, the
time requirenents of Pa R A P. 2542(a).” (Pet. Obj. Ex. C)

8The acconpanying letter, dated August 9, 1999, read: “Please
be advi sed that a reargunent/reconsideration notion nust be filed
within 14 days of the date the decision was filed. Accordingly,
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Petitioner fails to present extraordi nary circunstances beyond
his control that account for his failure to file a tinely notion
for reconsideration. He contends that because of the conditions of
his confinenent as a death rowinmate, he was unable to submt his
motion for reconsideration in a tinmely and procedurally proper
manner. However, w thout providing a good ground for view ng t hese
conditions as an extraordinary circunstance inpeding him from
filing atimely 8 2254 Petition, such conditions of confinenent do
not evidence the rare and extraordi nary circunstances that justify

equitable tolling. Wshington v. Byrd, Cvil Action No. 00-6389,

2002 U.S. Dist. LEXIS 5010, at *24 (E.D. Pa. Mar. 22, 2002)
(holding that |ockdown and limted |library access do not support

equitabletolling); United States v. Ramsey, No.92-590-2, 1999 U. S.

Dist. LEXIS 13653, at *8 (E.D. Pa. Aug. 26, 1999) (sane). None of
the circunstances articulated by Petitioner reflect circunstances
beyond his control that explain his failure to submt a properly

filed notion for reconsideration.

your reargunment petition was required to have been mailed no | ater
than July 29, 1999. See Pa R A P. 2542. Additionally, a litigant
isrequired to present an original and twenty-three copies. See Pa
R A P. 2541. Furthernore, alitigant is required to append a copy
of this Court’s decision to each copy of the reargunent notion

See Pa R A P. 2544, Finally, a litigant is required to serve a
copy of the notion upon the opposing party. See Pa R A P. 2544.
I nstantly, your proof of service certificate does not reflect that
you served the Phil adel phia District Attorney’s Ofice with your
reargunment notion./In closing, if you decide to file an appeal to
t he Suprenme Court of Pennsylvania, your petition for allowance of
appeal nust be postmarked not |ater than August 16, 1999. See Pa
R A P. 903(A).” (Pet. Obj. Ex. E.)

12



By contrast, with respect to Petitioner’s second and third
filings, the Court notes that these filings represent diligent and
reasonabl e pursuit of his clains in state court. Gven the | ack of
clarity of the state of the | awregardi ng whether statutory tolling
applies while such applications are pendi ng before the state court,
inthe Court’s view it would have been unreasonabl e to expect this
Petitioner to file a habeas petition during the pendency of the
nunc pro tunc notion, and al so unreasonabl e to expect Petitioner to
file a habeas petition during the pendency of the subsequent notion

for reconsideration. Accord Pace v. Vaughn, C v. Act.99-6568, 2002

US Dst. LEXIS 5473, at *26-28 (E.D. Pa. WM. 29, 2002).
However, as with the statutory tolling with respect to these two
nmotions, the Court notes that the Petition, even excluding the
applicable tinme periods, was still untinely. Accordi ngly,
Petitioner’s objection is overrul ed.

C. Actual | nnocence

Finally, Petitioner asserts that the Court shoul d consi der the
Petition onits nerits notwthstanding its untineliness, under the
exception for “actual innocence.” Specifically, Petitioner clains
that the testinony of two witnesses who were not presented at trial
(along with statenents nade by them to the police that had the
potential to inpeach the l|one eyewitness to the shooting)

est abl i shes his actual innocence.
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Neither the United States Suprenme Court nor the Court of
Appeals for the Third Crcuit has ruled as to whether there is an
“actual i1nnocence” exception to the AEDPA statute of limtations.
In the instant case, however, it is unnecessary for the Court to
determ ne whether there is such an exception to the AEDPA statute
of limtations, because, even assumng there is, Petitioner has
failed to present a sufficient basis to establish that an “actual

i nnocence” exception would apply inthis case. See, e.qg., Wods v.

Brennan, No. Cl V. A 99-5240, 2001 W. 1428343, at *2 (E.D. Pa. Nov. 9,
2001) (“In the instant case . . . it is unnecessary for the Court
to determ ne whether there is such an exception to the AEDPA
statute of limtations, because even assumng there is, Petitioner
has failed to present a sufficient basis to establish that an
"actual i1nnocence" exception would apply in this case.”); Know es
v. Merkle, No.00-16912, 2001 U.S. App. LEXIS 22500, at *2-3 (9th

Cr. Cct. 11, 2001); Helton v. Secretary for the Dep’t of Corr.

259 F.3d 1310, 1315 (11th Gr. 2001); Raglin v. Randle, No. O00-

3322, 2001 U.S. App. LEXI S 9389, at *6 (6th Cir. May 8, 2001).

In order to establish “actual innocence” on a habeas claim a
habeas petitioner nust show that “a constitutional violation has
probably resulted in the conviction of one who is actually

innocent.”® Schlup v. Delo, 513 U S. 298, 327 (1995) (citing

°The constitutional violation involved here is the claim of
i neffective assi stance of counsel pursuant to the Sixth Amendnent.
The habeas jurisprudence “makes clear that a claim of ‘actua
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Murray v. Carrier, 477 U S. 478, 495 (1986)); Al exander v. Keane,

991 F. Supp. 329, 339 (S.D.N Y. 1998) (applying Schlup *actua
i nnocence” jurisprudence to AEDPA statute of Iimtations context).
The petitioner nmust establish that the constitutional error “has
probably resulted in the conviction of one who is actually

innocent.” United States v. Garth, 188 F.3d 99, 107 (3d Cir. 1999)

(citing Bousley v. United States, 523 U S. 614, 622 (1998)). This

exception is concerned with actual, as opposed to | egal, innocence.

Calderon v. Thonpson, 523 U S. 538, 559 (1998). The petitioner

must establish that “in light of all the evidence, it is nore
i kely than not that no reasonabl e juror woul d have convicted him?”
Garth, 188 F.3d at 107. A claimof actual innocence nmust be based
on reliable evidence that was not presented at trial. Schlup, 513

U S at 324; Lee v. Kemma, 213 F. 3d 1037, 1039 (8th Cr. 2000) (per

curian. Actual innocence in this context is concerned wth
factual innocence of the crine. Schlup, 513 U S at 328.
Petitioner’s new evidence is a proffered sworn statenent
provi ded by Petitioner’s co-defendant Donald Hall. (Pet. Obj. EX.
L.) Hall’s testinony was not presented at trial, and the statenent
was newly obtained subsequent to the filing of the instant

Petition. In the proffer, M. Hall admts to carrying out the

i nnocence’ is not itself a constitutional claim but instead a
gateway through which a habeas petitioner nust pass to have his
ot herwi se barred constitutional claimconsidered on the nerits.”
Herrera v. Collins, 506 U S. 390, 404 (1993).
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crime, and explains that Petitioner had nothing to dowithit. He
says he “was probably as surprised as Robert Dougl as when | heard
he was going to be tried with nme as ny co-defendant.” (Ex. L
14.) He says he wanted to take the stand to exonerate Dougl as but
that his attorney would not et himtestify. (Ld.)

In light of the testinony presented at trial, which included
eyew tness testinony, this new evidence is not sufficient to
establish, by a preponderance of the evidence, that no reasonable
juror would have convicted Petitioner. Petitioner’s argunents
regardi ng the untrustworthi ness of the eyewitness identifications
is wunavailing, and reflects no new evidence regarding the
eyewi tness identifications thenselves. The fact that Petitioner
may be able to articulate inconsistencies in the evidence is sinply
not sufficient for purposes of establishing actual innocence for
habeas purposes. See Wods, 2001 W. 1428343, at *3. Petitioner’s

objection relating to his actual innocence is overruled.

The Commonwealth argues that this evidence is not new.
Ordinarily, evidence is not new if it could properly have been
di scovered through the exercise of due diligence. Wods, 2001 W
1428343, at *3 n.7. It is unnecessary for the Court to determ ne
whet her the evidence is new, because the Court determines that it
is insufficient to neet Petitioner’s burden of proving actual
i nnocence.

Y'n light of the Court’s determ nation with respect to actual
i nnocence, it need not exam ne Petitioner’s argunent that the one-
year statute of limtations violates the Suspension C ause, since
Petitioner’s argunent relies in part on the Petitioner’s actua
i nnocence.
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| V. Concl usi on

For all of the above reasons, the Court concludes that,
notwi thstanding the potential application of statutory and
equitable tolling with respect to Petitioner’s Septenber 10, 1999
and February 4, 2000 state court filings, the instant Petition was
untinely under the limtations period set forth in 28 US C 8§
2244(d). The Court overrules Petitioner’s objections, adopts the
Magi strate’s Report and Recommendation to the extent consistent
with this Mnorandum and denies the Petition wthout an
evidentiary hearing.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT DOUGLAS
GCvil Action
V.
No. 00-4935

N N N N N

JEFFREY BEARD, ET AL.

ORDER

AND NOW this day of April, 2002, upon careful and
i ndependent consi deration of the Petition for Wit of Habeas Cor pus
(Doc. No. 1) and all responsive and supporting briefing, after
review of the Report and Recommendati on of Magi strate Judge Linda
Caracappa, and in consideration of Petitioner’s Cbjections to the
Magi strate’s Report and Recommendati on and all responses thereto,

| T I S HEREBY ORDERED t hat :
1. Petitioner’s (bjections are OVERRULED.
2. The Report and Recomendation is APPROVED and
ADOPTED to the extent consistent wth the
acconpanyi ng Menorandum

3. The Petition is DENIED as untinmely wthout an
evidentiary hearing.

4, There is no basis for the i ssuance of a certificate
of appeal ability.

BY THE COURT:

John R Padova, J.



