IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDREW FEDOR, : ClVIL ACTI ON
: NO. 00-1232
Pl ai ntiff,
V.

FREI GHTLI NER, INC., et al.

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. April 4, 2002

The instant case involves a claimof strict products
[iability brought under Pennsylvania | aw pursuant to Restatenent
(Second) of Torts 8 402A.' The case arises froma fall allegedly
sustai ned by plaintiff Andrew Fedor as he exited fromthe
driver’s side of a truck and fromwhich he clains to have
suffered injuries. The truck was designed by defendant
Freightliner, Inc. (“Freightliner”) and was | eased by defendant
Penske Truck Leasing Conpany (“Penske”) to plaintiff’s enployer,
non- party Hi ghgrade Food Products (“Hi ghgrade”).

On the date of the accident, March 9, 1998, M. Fedor
was driving from Phil adel phia to Boston. Approximtely four
hours into the trip, M. Fedor pulled off the interstate in

Connecticut to inspect the truck. The design of the truck

!By agreenent of the parties, this is the only claim
remai ni ng agai nst both defendants. Plaintiff’s negligence and
breach of warranty clains were w t hdrawn.
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consists of three steps which the driver shall use to enter and
exit the truck: (1) the cabin step, (2) the top | adder step, and
(3) the bottom | adder step. The facts regarding M. Fedor’s
accident are disputed. According to plaintiff, while holding the
door handle, he slipped off the top | adder step as he was
attenpting to step fromthe top step to the bottom | adder step
and fell to the ground | anding on both feet. See Fedor Dep.
9/27/99, at 7-9. Defendants, relying on sonewhat anbi guous

| anguage froma | ater deposition of M. Fedor, argue that he was
stepping fromthe cabin step to the top | adder step and was not

usi ng the door handle when he slipped.? Plaintiff clains that he

2 M. Fedor testified as foll ows:

A Well, after the left foot was |eaving the
fl oor, comng dowmn to the step, that’s when
slipped, and that’s when | let go of the
steering wheel to grab around to get the door
hol der.

Q Had it been your intent to grab the door
or did you grab the door because you were

sl i ppi ng?

It was ny intent to grab the door.

Not because you were slipping?

No.

Just that was what you intended to do?

That’ s what | intended to do.

And you intended to put your left foot on
e top step?

Yes.

And what was it your intent to do after
both your left foot and your right foot were
on the top step?

A. Proceed with ny right foot down on the
bott om st ep.

Q Your intent, then, was to nove your right
foot down to the bottom step?

O>PZOPOPOP
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slipped on fuel which had been spilled on the top step during the
fueling of the truck. It is plaintiff’s theory that the design
of the truck’s step systemand the |ocation of the fuel tank was
defective and resulted in his fall which caused his injuries.

The parties conducted di scovery and exchanged expert
reports. Plaintiff now seeks to introduce the testinony of Dr.
St ephen Wlcox and M. denn Frederick. Dr. WIcox proposes to
testify as to the defective design of the truck step system and
the location of the fuel tank. The testinony of M. Frederick,
chal | enged here, addresses the |ocation of the fuel tank only.
Presently before the court are two notions in limne filed by the
def endants seeking to exclude, pursuant to Federal Rule of
Evi dence 702, the testinony of Dr. Wlcox’s inits entirety and
that of M. Frederick as it relates to the |ocation of the
truck’s fuel port near the truck’s steps. A hearing on the
nmoti ons was held on January 24, 2002, and, thereafter, the
parties submtted supplenental briefing on the issues of Dr.
Wl cox’s qualifications and net hodol ogy.

The court finds that Dr. WIlcox may not testify by way

A Yes.

Q And where would you nove your |eft foot?
A. After the right foot got to the bottom
step, the left foot would cone down to the
bott om

Q To the bottomstep or to the ground?

A. To the step.

Fedor Dep., 11/28/00, at 86-87.
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of opinion as to the subjects of surface friction and radi us of
the step edge because he lacks the qualification to proffer
opi ni ons on these subjects and has offered no di scernable

met hodol ogy upon whi ch he based these opinions. The renai nder of
Dr. WIcox' s opinions concerning tread depth and cl earance, step
geonetry, and the dinensions of the door handl e are adm ssible
under Rule 702. The court further finds that the proffered
expert testinony of both Dr. Wlcox and M. Frederick regarding a
desi gn defect as to the location of the fuel port shall also be
excl uded because both opinions on this subject are not based on
any di scernabl e net hodol ogy nor woul d the opinions assist the

trier of fact in this case.

Def endants’ Mdtion in Linmne to Preclude the Testinony of
Dr. Stephen WIlcox as to Design Defects in the Truck's Step
Ladder System

Def endants seek to exclude the entirety of Dr. WIlcox’s
testinony arguing that Dr. WIlcox shall not testify by way of
opinion for the follow ng reasons: one, Dr. WIlcox is not
qualified to offer the opinions and, two, the opinions are not

based on any di scernabl e net hodol ogy. 3

*Defendants al so argue that Dr. WIlcox did not devote
adequate tine analyzing and investigating before formng his
opinion. He was retained on April 3, 2001 and submtted his
initial report on April 5, 2001. Between those dates, Dr. WI cox
did not look at the truck or take any neasurenents or perform any
tests; rather, he | ooked at photos of the truck. Although Dr.

W cox later supplenented his opinions, the conclusions in the
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A Dr. WIlcox's Opinions

Dr. Wlcox submtted two reports containing six
opi ni ons on design defects in the step systemand fuel tank on
the truck operated by M. Fedor at the tine of his accident. The
opi nions are as foll ows:

1. Surface friction. Dr. Wlcox's report states: “Wen

| exam ned the step, the ‘upper punches,’ which were the only
real mechanismfor providing surface friction, were considerably
worn, thus eroding their ability to keep the foot fromsliding.”
At his deposition, Dr. Wlcox testified regarding this opinion as
fol |l ows:

Q Is it your opinion that the, quote, upper

punches, closed quote, are the only real

mechani sm provi di ng surface friction?

A. Yes.

Q What is the basis of that opinion?
A. My understanding of the geonetry of the

st ep.

Q D dyou attenpt to nmeasure surface
friction?

A. No.

Q Did you undertake any investigation of
truck steps to determ ne surface friction?
A. No.

Wl cox Dep., 10/11/01, at 110.
Q Wuuld the condition, material and design

of the shoes worn by M. Fedor have an effect
on whet her the boot would slide or not?

initial report are the sane as in his final report. However,
there is no requirenent as to the anmount of time an expert nust
spend anal yzi ng an issue before form ng an opinion. Thus,

def endants’ argunent goes to the weight of the evidence and is an
i ssue for cross-exam nation.
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Yes.

What is the basis for the opinion?

The | aw of physics.

That’'s it?

. Well, there may be other things. That’s

all that cones to mnd at the nonent.

Q What | aw of physics are you tal king about?
A. Well, its just basic physics. |If we're
tal ki ng about slipperiness, it’'s a

rel ati onship between two surfaces.

>O >0 >

Id. at 112-13.

2. Radius of the step edge: “The fact that the edge

was rounded further decreased the ‘purchase’ offered by the
step.”* Wien asked about this opinion during his deposition, Dr.
Wl cox testified:

Q What was the radius?
A. About half an inch, sonmething like that, |

bel i eve.
Q Did you neasure it?
A. No.

Id. at 116.

Q If the step had a sharp edge, would M.
Fedor have slipped?

A. | don't believe he would have, no.

Q And what is the basis for the opinion?

A. My judgnent about the circunstances under

whi ch people slip.
Q Is there any other basis for that opinion?
A. No.

Id. at 118.

3. Location of the fuel port. Dr. WIcox’s opinion

“Def endants note that this conclusion is at odds with the
report submitted by plaintiff’s other expert, M. Frederick who
nmeasured the co-efficient of friction on the step to be .5 and
concluded that this is generally a safe figure.

-6-



with respect to the location of the fuel port states that “[t]he
fuel port was right above the step, making it likely that diesel
fuel would, at tine, spill onto the steps, decreasing their
surface friction.”®> As to this opinion, Dr. Wlcox testified:

A Its likely the diesel fuel will at tines
spill onto the steps. | don’t know-l have no
way of know ng anythi ng beyond that.

Q What is your basis for saying that it is
likely that diesel fuel would at tinmes spill
onto the steps?

A. The location of the step in relation to
t he fuel port.

Q What is the location of the step in
relation to the fuel port?

A Its right next to it basically.

Id. at 114.

Q . . . Wat is your basis for saying that
di esel fuel would decrease surface friction?
A. Common sense support by-subsequent to any
report—-supported by the nmeasurenents of Dove
& Associates [plaintiff’s other expert].

Q D d you ever attenpt to neasure the anopunt
of the decrease?

A. No, | didn’t. That was what they did.

Id. at 115.

4. Tread depth and clearance. Dr. WIlcox’s report

states that:

According to nmy neasurenents, the step only
afforded 8 in. of clearance fromthe outside
of the top step to the fuel tank. This
forced part of the foot to extend outboard of
the step, decreasing the surface area in
contact and forcing the user into a
relatively unstable position. According to

®>The issue location of the fuel port is also the subject of
a separate notion in limne. See infra.
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SAE data (J33 “Human Physical D nensions”),
the 50'" percentile nmale shoe is 11.2 in. in
I ength, leaving 3.2 in. of the show to
protrude over the step for the average
person. 1In fact, the clearance was | ess than
that required for fixed | adders by OSHA
which require 7 in. fromthe centerline of a
| adder to the rear surface. The OSHA

cl earance standard for fixed | adders is a
reasonabl e standard and applicable to | adder
steps on the truck.

Dr. WIlcox s deposition testinony concerning this opinion is as
fol |l ows:

Q What is the basis of your opinion that the
tread depth and cl earance is inadequate?

A Well, that | take it as a goal to get-for
the shoe to fit on the step. And, further,
the — which is reinforced by the OSHA fi xed
| adder requirenents.

Q Is there any other basis for your opinion
that the tread depth and cl earance was

i nadequat e?

A. My basis understandi ng of what nmakes a

| adder safe and how peopl e use | adders and
st eps.

Id. at 118-109.

5. Step geonetry. On this subject, Dr. WIcox opines

that “[a]Jccording to ny neasurenents, the distance fromthe
surface of the top step to the surface of the bottom step was 14

1/4 inches.® This large step greatly increased the horizontal

® At his deposition, Dr. Wlcox adnitted that he misread his
not es when making his report and the nunber is actually 18 %
i nches. Defendants argue that this error is further indication
of the shoddi ness and unreliability of Dr. WIlcox' s reports.
However, defendants’ argument does not go to the adm ssibility,
but rather the weight, of the evidence and is a proper subject
for cross-exam nation.
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force between the foot and the step surface, nmaking a slip nore
likely.”’

Q Does the OSHA standard for |adders inform
[this] opinion?

A Wll, alittle bit, yeah. It wants
them-it suggests that the rings of a | adder
shoul d be no greater than 12 inches. The
standard for ordinary steps is 7 inches from
surface to surface. So | think those two
things give us a range of the appropriate

di nensi ons for either stairways or steps.

Q What is your basis for that opinion?

A Well, in the case of stairways, the
geonetry of stairways, the appropriate
geonetry for stairways is derived from human
anatomy, so that it turns out that the energy
expenditure is greater if risers are | ower
than 7 inches or greater than 7 inches
basically. So that’s where the — and the
nunber of falls goes up as the — as riser

hei ght diverges from7 inches. And ny
assunption is that these kinds of guidelines
that one finds |like those in OSHA for 12

i nches of l|adder rungs, | know | ess about

t hat, about where they’'re derived from but
my assunption is they' re derived fromsimlar
consi derations of analyzing the bionechanical
characteristics of the user

Id. at 129-130.
Q So. . . you don't have a basis for an

opinion as to how nmuch nore likely the fal
was because of the distance between the

"Def endants argue that this opinion is irrelevant because
M. Fedor was not trying to use the bottomstep. At one
deposition M. Fedor testified that his right foot was on the top
step and his left foot was still on the floor of the cab, i.e.
hi gher than his right foot. However, M. Fedor’s deposition
testinmony on this issue is inconsistent because it appears that
he also testified that he was attenpting to nove his foot from
the top step to the bottomstep. Thus, this issue goes to the
wei ght of the expert’s testinony depending on M. Fedor’s
testinmony at trial, and is an issue for cross-exam nation.
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st eps?

A. Well, not in quantitative terns, no. |
have a general sense that it would have been
significantly nore likely, but not beyond

t hat .

Q And what is the basis for your genera
sense?

A. That because | know the horizontal force
decreases significantly, that, after all, is
one of the inportant reasons why there are
[imts of — in various standards and
recomendations for riser-to-riser — for
riser height and ring-to-ring distance.

Id. at 136-37.

6. Door handle. At the tine of the deposition, Dr.

W cox added the position of the door handle as a defect in the
step system because the handle was “8 or 9 inches back from what
it should be.”® |d. at 149. |In forming this opinion, Dr. WIcox
used a | adder as a nodel because the “ladder is stable and
appropriate.” 1d. Dr. Wlcox also relied on the “general
principle that you don’t want to person | eaning back. Wen you
are using a step or a |adder, you don’t want to |ean back. It
makes it — it increases the |likelihood of a fall and requires a
ot — extra strength, and its generally awkward and unstable.”

Id. at 150.

B. Dr. Wlcox’'s Qualifications

8Def endants al so assert that M. Fedor did not have his hand
on the door handle at the tinme he fell making the |location of the
door handle irrelevant. Again, M. Fedor’s deposition testinony
as to his use of the door handle is inconsistent; thus, this
i ssue goes to the weight of the evidence, not its admi ssibility.
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In making a determ nation as to whether an expert is
qualified, the Third Crcuit has stated that:

Rul e 702 requires the witness to have

“speci alized know edge” regarding the area of
testinony. The basis of this specialized
knowl edge “can be practical experience as
wel | as academ c training and credentials.”
We have interpreted the specialized know edge
requi renent liberally, and have stated that
this policy of liberal adm ssibility of
expert testinony “extends to the substantive
as well as the formal qualifications of

experts.” However, “at a mninmm a
proffered expert witness . . . nust possess
skill or know edge greater than the average
[ ayman . “

El cock v. Kmart Corp., 233 F.3d 734, 741 (3d Cr. 2000) (quoting

Val dorf v. Shuta, 142 F.3d 601, 625 (3d Gir. 1998)) (citations

omtted). The Rule calls for a two step analysis. One, does the
W t ness possess specialized know edge? Two, is the know edge
rel evant to the issue on which the witness seeks to testify?

In contending that Dr. WI cox possesses “skill or
know edge greater than the average |layman,” plaintiff asserts
that Dr. Wlcox is qualified to offer opinions in the areas of
ergonom cs/ human factors, including bionmechanics and
ant hroponetry based on the followi ng qualifications:° (1) Dr.

W1 cox’s own unchal |l enged testinony that he has sone experience

°Dr. WIcox defined “ergonom cs/ human factors” as the
“application of know edge about human bei ngs to design problens.”
Dep. Trans., 1/23/02, at 8. Dr. WIlcox further testified that
“bi omechani cs” is “the study of novenent and posture of aninmals
in general,” id. at 8, and “anthroponetry” is the “study of the
shape and size of the human body.” |d. at 9.
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in the design of steps and access/egress systens; (2) he has a
Ph.D. in experinental psychology with coursework in bionechanics;
(3) he has worked and studied in the field of ergonom cs/ human
factors for the past two decades; (4) he has been qualified as an
expert in the field of human factors 40 to 50 tines in the past
four years regarding “issues of assunption of risk and
conparative negligence as they relate to, e.g., human
capabilities and limtations, warnings and instructions, design
defects and desi gn procedures”; and (5) he has taught in the
field of human factors at three area coll eges, including
coursework in bionechanics and ant hroponetry. Moreover
according to Dr. Wlcox’s resune, he has investigated “over 300
acci dents including cases involving hazards, autonobile
accidents, and accidents with consuner products, commerci al

equi pnent, and industrial nmachinery.”

In response, defendants assert, in essence, that
whatever Dr. WIlcox's qualifications may be in general, they are
not relevant to this case. Defendants note that Dr. WIlcox’'s
academ c training is in psychology; his Ph.D. is in the field of
experimental psychol ogy; and his thesis dealt with “readi ng,
dysl exia and visual perception,” and that he is not an engi neer.
In fact, his only training in engineering was during his freshman
year of college; to underscore this point, defendants point out

that Dr. Wlcox is not certified in any discipline of engineering
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and has not sought to be so certified. Mreover, Dr. WIcox has
admtted that he: 1) never designed a tractor or tractor step
system 2) never participated in the design of a truck step
system 3) never designed any vehicle; 4) never designed or
participated in the design of any vehicle step system 5) never
designed or participated in the design of a fuel tank systemfor
a truck; 6) never designed or participated in the design of any
| adder; 7) is not qualified to operate a tractor; 8) does not
know what training is needed to operate a tractor; 9) has not
reviewed the Operator’s Manual for this truck which provides
explicit instructions on howto exit the cab; ! 10) is not
famliar with training given to either truck operators in general
or to M. Fedor;*! 11) he clains to have been an expert in about
ten matters involving “truck steps,” although he has only
identified one. 1In short, according to defendants, Dr. W] cox
has none of the specific knowl edge and qualifications required to
testify by way of opinion in this case.

The court concludes that Dr. WIlcox satisfies the first
prong of Rule 702 in that he possesses specialized know edge.

Al t hough Dr. WIlcox did not obtain formal academ c training in

Y According to Dr. Wlcox's reports, he reviewed the
Operator’s Manual for the truck, but when asked at a deposition
whet her he reviewed the instructions in the manual for exiting
t he truck, he answered no.

UDr. Wlcox testified that on two occasi ons he partici pated
in the design of step systens.
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the field of human factors and ergonomcs, Dr. WI cox does
possess “a degree in a field tangentially related to the one
about which he testified.” Elcock, 233 F.3d at 744 (degree in
psychol ogy tangentially related to vocational rehabilitation).

See also Surace v. Caterpillar, Inc., No. CIV. A 94-1422, 1995

WL 303895 (E.D. Pa. May 16, 2995) (expert with degree in

psychol ogy permtted to testify regarding field of human
factors). Furthernore, Dr. WIcox has experience in the field of
human factors through his enpl oynent at Design Science in

devel opi ng the design and safety of products and equi pnent,

i ncluding specifically the design of steps and access/egress
systens, an inportant issue in this case. Additionally, Dr.

Wl cox has witten on various aspects of ergonom cs and human
factors and clains wthout challenge to have kept abreast of the
relevant literature in his field. Wile it is true that his
experience with respect to design of stairs and truck step
systens is limted, “[t]he | anguage of Rule 702 and the
acconpanyi ng advi sory notes nake clear that various kinds of
‘know edge, skill, experience, training or education,

Fed. R Evid. 702, qualify an expert as such.” In re Paoli, 916

F. 2d at 855. See also Knight v. Ois Elevator Co., 596 F.2d 84

(3d Cir. 1979) (expert may testify that unguarded el evator button
constitute a design defect despite that expert’s lack of a

speci fic background in the design and nanufacture of el evators).
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Thus, when his academc training is viewed together with his
practical experience, the court finds that Dr. WI cox has
“substantially nore knowl edge than the average |ay person
regardi ng [ human factors/ergonomcs].” Wldorf, 142 F.3d at 627.
“Speci al i zed know edge” al one, however, is not
sufficient to satisfy Rule 702. The Rule also requires the
W tness to have specialized know edge relating to the area of
testinony. Elcock, 233 F.3d at 741. In other words, the
speci al i zed know edge nust be relevant to the area of inquiry.
In this case, Dr. WIlcox’s knowl edge and qualifications are
limted to the area of human factors and ergonomcs. Two of the
areas in which Dr. WIlcox seeks to opine, surface friction
(including the decrease in surface friction due to the all eged
fuel spill) and radius of the step edge, are not areas which
related to the field of human factors; rather, they involve the
field of engineering and physics. Plaintiff has proffered scant
evi dence, nanely m ninmal coursework many years ago while in
college, that Dr. WIcox has any experience or training in the
field of engineering. Thus, as to these areas which relate to
speci al i zed know edge of engi neering and physics, the court finds
that Dr. Wlcox is not qualified to testify by way of opinion.
As to the remai nder subjects of Dr. WIlcox' s opinions, the court
finds that Dr. Wlcox’s qualifications on human factors and

ergonomcs “fall within Waldorf’s outer bounds,” Elcock, 233 F.3d
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at 744, at the very least, and that he is qualified to testify by
way of opinion as to tread depth and cl earance, step geonetry,

and di nensi ons of the door handl e. 12

C. Dr. WIcox’'s Mthodol ogy

Federal Rule of Evidence 702 provides that:

If scientific, technical, or other
speci ali zed know edge will assist the trier
of fact to understand the evidence or to
determne a fact in issue, a wtness
qualified as an expert by know edge, skill,
experience, training, or education, my
testify thereto in the formof an opinion or
otherwise, if (1) the testinony is based upon
sufficient facts or data, (2) the testinony
is the product of reliable principles and
met hods, and (3) the witness has applied the
principles and nethods reliably to the facts
of the case.

2pDefendant’s reliance on Hamilton v. Enmerson Electric Co.,
133 F. Supp. 2d 360 (M D. Pa. 2001), concerning the qualification
of Dr. Wlcox in a case involving an allegedly defective mter
saw, is msplaced. |In Hamlton, the court found that “[]]udging
by his curriculumvitae, Dr. WIcox has extensive experience and
acclaimin the area of human factors, and any testinony he m ght
gi ve about the tendencies of human machi ne operators is clearly
wthin his expertise.” |d. at 368. 1In qualifying Dr. WIcox as
an expert in Hamlton, the court relied on his experience in
designing the safety of power woodworking tools and his eight
years as a carpenter. |d. Defendants argue that because Dr.
W cox does not have conparable experience in this case, he is
not qualified to testify here. However, sinply because Dr.
W cox had experience relevant to testinony in one case but does
not have the same quantum of experience relevant to the product
at issue in another case, does not nmean that he is not qualified
in the other case. The applicable standard is whether Dr. W] cox
possesses know edge greater than the average |ay person, not
whet her he possesses the equivalent training and experience as in
ot her cases where he has been qualified as an expert.
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Fed. R Evid. 702. | n Daubert v. ©Merrell Dow Pharnmaceuticals,

Inc., 509 U.S. 579 (1993), the Suprenme Court stated that Rule 702
“clearly contenpl ates sone degree of regulation of the subjects
about which an expert may testify.” 1d. at 589. The Court
establi shed a “gatekeeping role for the [trial] judge.”
Specifically, the trial judge nust determ ne
. . Wwhether the expert is proposing to

testlfy to (1) scientific know edge'® that (2)

will assist the trier of fact to understand or

determne a fact in issue. This entails a

prelimnary assessnent of whether the

reasoni ng or met hodol ogy underlying the

testinony is scientifically valid and of

whet her that reasoning or nethodol ogy properly

can be applied to the facts in issue.
Id. at 592-93. The proponent nust satisfy this burden “by a
preponderance of proof.” 1d. at 593. The Third Circuit has
concl uded that under Daubert, Rule 702 requires that the evidence
be reliable and that it “fit,” in that it nust assist the trier

of fact. See In re Paoli Railroad Yard PCB Litig., 35 F.3d 717,

742-43 (3d Gr. 1994).
Def endants argue that based on Dr. Wlcox's reports and
own deposition testinony, his nethodol ogy as to each of his proposed

opi ni ons does not neet the Daubert/Paoli standard of reliability and

¥ Daubert has since been extended to the kind of “technical
or other specialized know edge,” at issue here. See Kunmho Tire
Co., Ltd. v. Carmichael, 526 U S. 137, 141 (1999) (“W concl ude
t hat Daubert’s general holding-setting forth the trial judge’s
general ‘gatekeeping’ obligation-applies not only to testinony
based on ‘scientific’ know edge, but also to testinony based on
‘“technical’” and ‘other specialized know edge.”).
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relevancy in that Dr. WIlcox's opinions are specul ati ons based on
general know edge available to the jury, and thus would not assi st
the jury. Defendants al so argue that the opinions should be
excl uded because the standard upon which many of the opinions are
based, the OSHA standard for | adders, does not apply to step risers,
as Dr. Wlcox admtted at his deposition.

Plaintiff responds that Dr. WI cox s reasoni ng and
nmet hodol ogy are valid because in formulating his opinion, he
traversed the truck’s access/egress system read and considered the
deposition testinony given by M. Fedor, exam ned M. Fedor’s boots,
t ook neasurenents of the truck’s steps, and conpared the information
to various technical sources, including the OSHA standard for fixed

| adders and The Stairway, by Tenplair, a bionmechanics publication.

Dr. Wlcox testified that in formng his opinion, he enployed the
sane intellectual rigors that he would enploy in his day-to-day
human factors consulting practice for industry. He further
testified that in both product design and acci dent construction, he
will look at technical information about human factors and nake
desi gn deci sions regarding safety, and that this is the type of
anal ysis that he perforned in this case.

The court finds that Dr. WIcox’s opinions regarding

surface friction and radius of the step edge should be excl uded due
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to lack of discernable nmethodology.* In Qddi v. Ford Mtor Co., 234

F.3d 135 (3d Cir. 2000), plaintiff proffered the testinony of an
engi neer as to design defects in defendants’ product. The Third
Crcuit held that the district court properly excluded the expert’s
opi nion for lack of discernable nethodol ogy because the expert’s
opi nion perfornmed no testing or analysis and his opinion “was based
on nothing nore than his training and years of experience as an
engi neer.” 1d.

Simlarly, Dr. Wlcox's opinions as to surface friction
(i ncluding increased surface friction due to fuel spillage)?® and
radius of the step edge are, admttedly, based purely on Dr.
Wl cox’s speculation. Wile his speculation is infornmed by his
training and experience in the area of ergonom cs and human factors,
Dr. Wlcox s opinions as to surface friction and step radius clearly
| ack any identifiable nethodol ogy which defendants coul d chal |l enge.
During his deposition, Dr. WIlcox stated that the bases of his
opinion as to poor surface friction were his “understandi ng of the
geonetry of the step” and “basic physics.” Dr. WIlcox admtted that
he undertook no investigation to determ ne the surface friction on

the steps. Regarding his opinion as to the radius of the step edge,

“ This is in addition to the court’s earlier finding that
Dr. Wlcox is not qualified to testify by way of opinion as to
t hese subject matters.

» Dr. Wlcox' s opinion as to the location of the fuel port
constituting a design defect is discussed belowin relation to
defendants’ notion to exclude expert testinony on this subject.
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Dr. Wlcox testified that the entire basis for his opinion was
“basic physics. |If we are tal king about slipperiness, it’'s a
relati onship between two surface.” There is no discernable
met hodol ogy fromwhich Dr. WIlcox draws his conclusions. Simlarly,
as to Dr. Wlcox’s opinion that the fuel on the step woul d decrease
the surface friction, it is not possible to discern how Dr. WI cox
reached his conclusion other than his use of “commobn sense”
supported by the plaintiff’s other expert report. Thus, in addition
to the fact that Dr. Wlcox is not qualified to testify as to these
areas, the court finds that Dr. WIlcox’s nethodol ogy is unreliable
and therefore his opinions as to surface friction and radi us of the
step edge would not “assist the trier of fact to understand the
evidence or to determne a fact inissue . . . .” Fed. R Evid.
702.

However, regarding to “tread depth and cl earance,” “step

geonetry” and “door handle,” the court finds that Dr. WIcox has

of fered a di scernabl e net hodol ogy, albeit mninmally so, against

whi ch his opinion my be tested. Specifically, Dr. WIlcox forned
hi s opi nions by conparing the OSHA standard for fixed | adders and

| adders in general to the step structure at issue in this case.

Al t hough he admts that the OSHA standard does not apply to this
structure per se, Dr. WIcox, through his deposition testinony, has

clearly explained the OSHA standards, the safety reasons for those

standards and why defendants’ failure to design the truck steps in
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accordance wth those standards created a defective situation.
Thus, in light of this discernabl e nethodol ogy, together with his
qualifications in the area of ergonomcs, Dr. WIlcox’s opinions as

to “tread depth and cl earance,” “step geonetry” and “door handl e”
are adm ssi bl e.

Furthernore, the court finds that the defendants’ vague
criticisns regarding Dr. Wlcox’s lack of scientific testing is
unf ounded because such scientific testing is not necessary,
characteristic or useful in this case. M. Fedor’s accident is not
the uni que sort of accident that lends itself to the scientific
testing of the specific equipnent that mal functioned.!® Rather, this
case requires the analysis of technical information about human

beings that dictate a set of paranmeters on how desi gn deci sions

shoul d be nade. See Surace, 1995 WL 303895, at *4 (in testifying as

to an aspect of human factors, “[n]o peer reviewor testing is
necessary in order to forman opinion based on the relevant facts

and [the expert’s] know edge.”).

1. Def endants’ ©Mdtion in Linmne to Preclude the Expert Testinony
of Dr. Wlcox and M. Frederick of Design Defect as to Fuel
Port Locati on.

Def endants seek to exclude the plaintiff’s testinony of

M. denn Frederick and Dr. WIcox regarding the placenent of the

* 1n fact, the defense’s ergonomic expert did not conduct
any scientific tests in this case.
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fuel port on the truck driven by M. Fedor at the tine of his
accident.' Although the briefs do not provide many details about
his credentials, M. Frederick is an engineer by trade. He also
proposes to opi ne about inproper placenent of the “fuel fill” cap on
the truck steps. His report states that the “design of these
tractor steps create the potential for fuel contam nation during
normal fueling operation” and the “location of the fuel fill
create[s] an unreasonable risk of injury to truck operators such as
occurred to M. Fedor.”

At his deposition, M. Frederick el aborated on his opinion
as follows:

Q What do you nean when you say there is,
guote, high potential for contam nation during
fueling, closed quote?

A. Wll, you ve got to take your nozzle. It’'s
got fuel under pressure behind it. You ve got
torun it over the top of the step going in and
comng out. If you're alittle lax or slow or
just don't give a damm and you got fuel pouring
out of the nozzle as you' re going in and out,
you really got a ot on the step

Q What studies have you nade to determ ne

whet her the potential for that is high or |ow or
nonexi st ent ?

A. | haven’t done any studi es.

Q What investigation have you nade?

A. Just normal observance of people and what
they do when they fuel vehicles.

Frederick Dep., at 120.

¥ This notion includes the opinions of M. G enn Frederick
and Dr. Wlcox. M. Frederick also seeks to opine that the
tractor steps “do not provide adequate tracti on when contam nated
with diesel fuel.” This opinion is not the subject of
def endants’ noti on.
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Q Now, tell us, please, what testing hel ps you
conclude that there could have been a |ight
coating of diesel fuel on the steps to the
truck?

A. The application of diesel fuel to al um num

t he exposure of the al um num of the alum num for
a nunber of days to reasonably conparable

weat her conditions.

Id., at 133.

Q So, quote, this coating would have resulted
fromfuel spillage during fueling of the truck
on Friday [the day of the accident], period,

cl osed quote.

A. Yes.

Q What is the basis for saying that the truck
was fuel ed on Friday?

A. Well, there is no factual basis for that.
Let’s just say that we made an assunption that
the truck was run on Friday. Mybe it was run
on Saturday and that the truck was fueled up for
t he Sunday norning run

Id., at 155.

Q Did you conduct, as a part of your

i nvestigation, nmake any effort to determ ne whey
M. Fedor did not detect the diesel fuel on the
step before he fell.

A. Good question. | don’t know why he woul dn’t
have. You know, could be wind conditions. |
don’t know.

Q D d you nmake any efforts to determne if
there was any anmount of diesel fuel on the step
at the time that M. Fedor perfornmed his
required pretrip inspection why M. Fedor did
not detect the diesel fuel on the step before he
fell?

A. | have no idea.

Id., at 162.
Simlarly, Dr. Wlcox’s report states that “the fuel port
was right above the steps, making it |likely that diesel fuel would,

at tinmes, spill onto the steps, decreasing their surface friction.”
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At his deposition, Dr. Wlcox stated “nmy only opinion is that it’s
likely to happen. It's likely the diesel fuel will at time spill
onto the steps. | don’t know - | have no way of know ng anything
beyond that.” WIcox Dep., 10/11/01, at 114.

The court finds that M. Frederick and Dr. W/l cox's
opinions that the location of the fuel port on the truck is a design
defect shoul d be excluded. Neither expert points to any discernable
met hodol ogy relied upon in formng their opinions that the | ocation
of the port, onits own, is a design defect. Moreover, neither
expert has experience in the area of truck fuel tanks, and neither
conducted any tests to conclude that over the course of many
fuelings, the type of spill at issue inthis case is likely to
occur. See Frederick Dep., at 120 (“A. | haven't done any studi es.
Q What investigations have you made? A. Just normal observance of
peopl e and what they do when the fuel vehicles.”) Thus, there is no
di scernabl e net hodol ogy upon which the experts’ conclusions as to
the fuel port’s location is based.

Addi tionally, both experts’ opinions are based solely on
intuition, albeit intuition grounded on generalized human
experience, that if a gas punp nozzle has to pass over a step to get
to the fueling port and the fueling port is very close to the step,
it is likely that fuel would | and on the step. The court finds that
the jury is equipped to make such a deternmination. Generalized

comon sense does not rise to the | evel of expert opinion solely
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because it is offered by soneone with an academ c pedi gree. Thus,
expert testinony regardi ng design defect as to the fuel port

| ocation will be excluded because it will not “assist the trier of
fact to understand the evidence or to determine a fact in issue .

." Fed. R Evid. 702.18

CONCLUSI ON

Based on the foregoing reasoning, the defendants’ notion

8 Def endants argue that these opinions relating to the
| ocation of the fuel port and the potential for spillage during
fueling are irrel evant and shoul d be excluded because the opinion
does not “fit” under the facts of the case. See Paoli, 35 F.3d
at 743. Defendants nmmintain that because plaintiff has failed to
prove when the truck was fueled, or that fuel was ever spilled on
the steps during fueling, there is no bridge between the expert’s
opi ni ons and the conclusion, rendering the opinion irrel evant.
The expert testinony nust be excluded because plaintiff has
failed to show a factual basis to support it. See Sorenson v.
Shakl ee Corporation, 31 F.3d 638 (8" Gir. 1994) (excluding
expert testinony on whether EtO, a harnful substance, could cause
birth defects because plaintiff produced no evidence show ng or
providing a reliable inference that the alfalfa taken by the
parents actually contained EtO; Heller v. Shaw Industries, Inc.,
167 F.3d 146 (3d Cr. 1999) (excluding testinony that VOC s
caused injury absent facts that carpet contained any VOC s).

The court finds defendants’ argunent unpersuasive in this
case where there is a basis for the relevancy of the expert’s
testinony. First, no direct evidence that the truck was fuel ed
i s needed; a reasonable jury may infer that the truck was fuel ed
or else it would not operate. Second, plaintiff testified in his
deposition that after he fell, he | eaned against the step with
his hand and then i medi ately snelled gas on his hand.

Reasonably inferred and direct evidence exists therefore that the
truck was fueled and that there was a fuel on the step at the
time of plaintiff’s accident.

However, in any event, the court need not decide this issue
because the court finds that the expert testinony should be
excluded for other reasons.
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inlimne to exclude the testinony of Dr. Stephen Wlcox wll be
granted in part and denied in part. It will be granted to the
extent that Dr. WIlcox’s opinions as to surface friction (including
any decrease in surface friction due to fuel spillage) and step edge
are excluded. It wll be denied to the extent that his opinions as
to tread depth and cl earance, step geonetry and door handle are not
excluded. Furthernore, defendants’ notion to exclude expert
testinony of Dr. WIlcox and M. Frederick of design defect as to
“fuel port” location wll be granted.

An appropriate order to follow
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDREW FEDOR, : ClVIL ACTION
: NO. 00-1232
Pl aintiff,
V.

FREI GHTLI NER, INC., et al.

Def endant s.

AND NOW this 4th day of April, 2002, based on the
court’s nmenorandum dated April 4, 2002, it is hereby ORDERED
t hat :

1) Defendants’ Motion in Limne to Preclude the Testinony of
Plaintiff's Expert Stephen WIcox (doc. no. 49) is GRANTED IN
PART and DENI ED | N PART,;

2) It is FURTHER ORDERED t hat defendants’ Motion to Excl ude
Expert Testinony of Design Defect as to “Fuel Port” Location
(doc. no. 50) is GRANTED.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENG, J.
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