IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES : CRI M NAL ACTI ON
V.
M GUEL MORA NO. 98-310-01

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. March 26, 2002

M guel ©Mora, a federal prisoner, petitions for a wit

of habeas corpus under 28 U.S.C. 8§ 2255. For the reasons stated

bel ow, his petition will be deni ed.
BACKGROUND
Mora entered guilty pleas and was convicted of
conspiracy to distribute heroin in violation of 21 U S.C. § 846
and reentry after deportation fromthe United States in violation
of 8 U S.C. 88 1326(a)&b). He was sentenced to 77 nonths of
i mprisonnment followed by five years of supervised release. On

appeal, his sentence was affirned. See United States v. Mra,

205 F.3d 1330 (3d Cir. 1999) (unpublished opinion), cert. denied,

529 U. S. 1079 (2000). His conviction becanme final on April 17,

2000, when the United States Suprene Court denied certiorari.

See 28 U.S.C. § 2244(d). Under the Antiterrorismand Effective
Death Penalty Act of 1996 (“AEDPA’), Mra had until April 17,

2001 to file his petition for habeas corpus. [d. On February

13, 2001, Mora noved on equitable tolling grounds for an

extension of tinme to file a petition for habeas corpus, and this




court granted his notion. Mra tinely filed his habeas corpus

petition pro se. The court appointed an attorney for Mra who
filed a suppl enental nmenorandumin support of the petition.

Mora clains his trial counsel was ineffective for: (1)
failing to investigate, research, and present evidence that
Mora’'s sentence shoul d not have been enhanced because he did not
commt the instant offense while on probation; (2) failing to
raise as a mtigating factor at sentencing Mora' s willingness to
consent to deportation at the conclusion of his sentence; and (3)
failing to seek a downward departure under United States
Sentencing Guidelines (“US.S.G"”) 8§ 5K2. 0 because Mra’s status
as a deportable alien subjects himto harsher conditions of
incarceration than other, sinmlarly situated i nmates.!?

DI SCUSSI ON
A.  Standard of Review
Cainms for ineffective assistance of counsel nust be

eval uat ed under the two-part test of Strickland v. Washi ngton,

466 U.S. 668 (1984). First, Mra nust show his "counsel's
representation fell bel ow an objective standard of
reasonabl eness.” |d. at 687-88. Next, he nust show he was

prejudi ced by his counsel's perfornmance because, but for his

This claim predicated on Mora’'s ineligibility for certain
benefits (such as possible house arrest) under 18 U.S.C. 8§
3624(c) because of his deportable alien status, was not raised
until Mra' s counselled, supplenental nmenorandum
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| awyer's unreasonable errors, his sentence would have been
different. 1d. at 687.

This court nust review Mora’s claimwith the “strong
presunption that counsel’s conduct falls within the w de range of
reasonabl e professional assistance.” 1d. at 689. Mora bears the
burden of showi ng counsel’s representation was unsound. 1d. at
690. Counsel cannot be ineffective for failing to raise
meritless clainms, and counsel’s strategic choices are revi ewed

wWth a strong presunption of correctness. See id.; Sistrunk v.

Vaughn, 96 F. 3d 666, 670 (3d Cr. 1996). See generally Mahoney

v. Vaughn, 2001 U S. Dist. LEXIS 428 (E.D. Pa. 2001) (follow ng

Strickland and denyi ng a habeas petition based on a neritless

i neffective assistance of counsel claim.

B. Mora's I neffectiveness of Counsel Claim

1. Failure to Seek a Downward Departure Based On Mora’'s

Status as a Deportable Alien

Mora argues that as a deportable alien, he is
ineligible for benefits under 18 U . S.C. 8§ 3624(c) (Bureau of
Prisons may allow prisoners to serve 10% of their sentences or
si x nonths on house arrest or at a hal fway house, prior to
release, to “afford the prisoner a reasonabl e opportunity to
adjust to and prepare for his reentry into the conmunity”). NMra

states he does not qualify for any of the exceptions allow ng a



deportable alien to receive the benefits.?2

Mora argues his ineligibility for these benefits takes
his case, at least with regard to sentencing, outside the
“heartl and” of simlar cases under the United States Sentencing
Quidelines, so that a U S.S.G § 5K2.0 departure is appropriate.

See Koon v. United States, 518 U. S. 81 (1996) (factors that take

a case outside the “heartland” of cases contenpl ated by the
relevant U.S.S.G provision may justify a 8 5K2.0 departure);

United States v. lannone, 184 F.3d 214 (3d Gr. 1999) (follow ng

Koon; increasing defendant’s sentence under 8 5K2.0). NMbra cites

United States v. Smth, 27 F.3d 649 (D.C. Cr. 1994) (pre-Koon

case holding “a dowmward departure may be appropriate where the
defendant’s status as a deportable alien is likely to cause a
fortuitous increase in the severity of his sentence”).

There is a split of authority on whether a defendant's
status as a deportable alien is a basis for dowward departure

when the of fense of conviction does not involve status as a

’A deportable alien may be eligible for benefits under 18
US. C 8 3624(c) if: (1) he has verified and strong famly or
comunity ties inthe US., a verified history of over five
years’ domcile in the U S, and a verified history of stable
U.S. enploynent; or (2) the INS determ nes he will not be
deported; or (3) the Regional Director of the Bureau of Prisons
wai ves the requirements. See Federal Bureau of Prisons, Prograns
Statenent 5100. 04: Security Designation and Custody
Cl assification Manual, Chapter 2-6 (Septenber 3, 1999).
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deportable alien.® Conpare United States v. Veloza, 83 F.3d 380,

382 (11th Gr. 1996); United States v. Mendoza-Lopez, 7 F.3d

1483, 1487 (10th Cr. 1993); United States v. Nnanna, 7 F.3d 420,

422 (5th Gr. 1993); and United States v. Restrepo, 999 F.2d 640,

645-47 (2d Cr. 1993)(deportable alien status not a basis for

departing downward), wth United States v. Farouil, 124 F.3d 838,

847 (7th Gr. 1997); United States v. Charry Cubillos, 91 F. 3d

1342, 1344 (9" Cir. 1996); and Smith, 27 F.3d at 654-55
(deportable alien status may be considered for a downward
departure). The Court of Appeals for the Third Grcuit has not

ruled on this issue. See United States v. Angel -Martinez, 988

F. Supp. 475, 483 (D.N. J. 1997) (holding deportable alien status
“iI's unavail able as a basis for departure absent sone unusual
aspect of a particular case” but noting no Third Crcuit
authority).

a. Mra s Inmmgration Conviction

Everyone convicted of illegally returning to the United
States after deportation nust be a deportable alien, so Mrra’'s
status does not take himoutside the “heartland” of U S S G 8§
2L1. 2, “Unlawfully Entering or Remaining in the United States.”

See United States v. Barrios-Luviano, 2000 U S. Dist. LEXIS 12750

(E.D. Pa. 2000) (sentence not reduced for defendant’s status as a

3There is no split of authority when the offense at issue
i nvol ves status as a deportable alien. See infra.
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deportable alien); United States v. Ebolum 72 F.3d 35, 39 (6'"

Cr. 1995) (“deportable alien status may not be a basis for
downward departure froma sentence inposed under a guideline that
applies primarily to aliens who are deportabl e, because the
Sent enci ng Conm ssi on nust have taken such status into account
when formul ating the guideline”).

b. Mra s Drug Conviction

The majority of courts to consider the issue have
rejected the proposition that conditions of incarceration faced
by deportable aliens may be considered as a possible ground for

departure in a non-inmmgration case. Barrios-Luviano at *6

(citing cases). Counsel cannot be faulted for not pressing this
weak | egal argunent and focusing his efforts on attenpts to win
Mora downward departures for extraordinary rehabilitation under
US S G 8 5K2.0 and as a mnor participant in the crimna
enterprise under U S.S.G 8§ 3Bl1.2(b). Counsel’s first argunent
obt ai ned a one-point reduction for Mra, but the second argunent
was unsuccessful. Failure to nove for downward departure on a
basis not adopted in this circuit while enploying a different
strategy nore likely to help the defendant was not a failure to

provi de reasonabl e assistance. Strickland, 466 U S. at 687-89.

2. Failure to Seek a Downward Departure Based on Mira’'s
W1l lingness to Consent to Deportation at Conclusion of his



Sent ence?

Mora alleges his trial counsel was ineffective in
failing to seek a U . S.S.G 8§ 5K2.0 downward departure based on
Mora’s willingness to consent to deportation at the concl usion of
his sentence. In the Third Crcuit,

a defendant w thout a nonfrivol ous defense to deportation
presents no basis for downward departure under section 5K2.0
by sinply consenting to deportation and ... in light of the
judiciary's limted power with regard to deportation, a

district court cannot depart downward on this basis w thout
a request fromthe United States Attorney.

United States v. Marin-Castenada, 134 F.3d 551, 555 (3d. Cr.

1997). Mora has not established any “nonfrivol ous defense” or
that the U S. Attorney has requested a departure. Since the
district court could not depart downward based on Mra’'s

W I lingness to consent to departure, he has not established any

prejudice and has failed to satisfy his burden under Strickl and.

3. Failure to bject to a Two-Level Increase of Crimnal
Hi story Score Under U. S.S.G § 4Al.1(d)°®
On January 17, 1991, Mora was convicted of assault and
battery in a Massachusetts state court and sentenced to two

years’ probation. On June 11, 1991, Mrra failed to appear at a

“Thi s argunent appears only in Mra' s pro se petition, not
hi s counsel | ed, suppl enental nmenorandum

°Thi s argunent appears only in Mora's pro se petition, not
hi s counsel | ed, suppl enental nenorandum
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probation violation hearing so a warrant issued for his arrest.
Under Massachusetts |aw, Mra remai ned on probation until

termnated by the court. See Commpnwealth v. Saw cki, 339 N E. 2d

740, 743 (Mass. 1975) (court authority over a probationer does
not nechanically termnate on its expiration date but extends
until term nated by court order).

Mora' s Massachusetts probation was not term nated unti
Decenber 22, 1998, so it was pendi ng when he commtted the
instant offense on March 23, 1998. Mora's crimnal history score
was properly increased by two points. See U S S.G 8§
4A1. 1(d) (“Add 2 points if the defendant commtted the instant
of fense while under any crimnal justice sentence, including
probation ...”). The Sentencing Guidelines provide that a
def endant who commts a crine “while a violation warrant froma
prior sentence is outstanding” remains under a crimnal justice
sentence for purposes of U S S.G 8§ 4Al.1(d) “even if that
sentence woul d have expired absent such warrant.” U S . S. G 8§
4A1. 2( 1) .

Mora argues the U . S.S. G 8§ 4Al1.1(d) increase in his
crimnal history score was inproper and his counsel was
ineffective for not objecting, but Mdra was on probation and
subject to an arrest warrant for failing to appear in
Massachusetts at the tine this of fense was conmtted, so the two-

point crimnal history sentence enhancenment was appropri ate.



ojection to this enhancenent by Mora' s trial counsel would have
been neritless, so trial counsel’s assistance was not

i neffective. See Strickland, 466 U.S. at 690.

CONCLUSI ON
Mora has not shown his trial counsel’s assistance was
obj ectively unreasonable. The instant petition under 28 U S.C. §
2255 will be denied. There are no grounds for a certificate of
appeal ability.

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES : CRI M NAL ACTI ON
V.
M GUEL MORA NO. 98-310-01
ORDER

AND NOW this 26'" day of March, 2002, upon consideration
of Mguel Mira s petition for wit of habeas corpus under 28 U. S. C
8§ 2255, de novo review of the record and the parties’ nenoranda,
after a hearing held on January 4'", 2002 in which all parties were
heard, and in accordance with the foregoing nenorandum it is
her eby ORDERED t hat :

1. Mora has not established his trial counsel’s
representation was objectively unreasonable under Strickl and
v. Washington, 466 U S. 668 (1984). There being no other
grounds presented for habeas corpus, the petition is DEN ED
AND DI SM SSED.

2. There is no probable cause to issue a certificate of
appeal ability.

Norma L. Shapiro, S.J.
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