IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SEAMUS J. MARTI N : CVIL ACTI ON
V.

GECRCE D. WARRI NGTON,

NATI ONAL RAI LROAD PASSENGER

CORPORATI ON d/ b/ a AMTRAK, :

BUI LDI NG AND BRI DGES DEPARTMENT : NO. 01-1178

MEMORANDUM ORDER

This case arises froman all eged successi on of
di scrimnatory actions and harassnment based on national origin by
plaintiff's co-workers which resulted in his constructive
di scharge. Plaintiff has asserted clains for violation of Title
VI, the Federal Enployee Liability Act ("FELA"), the Railroad
Labor Act ("RLA"), and the Pennsylvania Human Rel ati ons Act
("PHRA"), as well as clains for intentional infliction of
enotional distress and assault and battery. Defendant Antrak
filed a notion to dismss. Plaintiff responded by filing an
anmended conpl ai nt, and has subsequently filed a second anended
conplaint. Presently before the court is defendant Antrak's

notion to dismss the second anended conplaint.?

L' M. Warrington, the CEO of Amrak, is nentioned only in
the caption of the pleading. There is no reference to himin the
body of the pleading in which only Antrak is identified as a
party defendant. Amrak is the only party agai nst whom judgnent
is sought in each of the counts except those containing the FELA
and RLA clains. |In those two counts, judgnment is sought "agai nst
Def endant CF." No such party appears in the caption or is
otherwise identified in the pleading. Noone has noved to anend
the caption to delete M. Warrington as a defendant. Noone has
expl ained who "CF" is or why it would be |iable for conduct
attributed to Amrak. Based on plaintiff's actual avernents and
t he absence of service of process on any party other than Antrak,
the court assunmes at this juncture that it is the sol e defendant
her ei n.



Dismssal for failure to state a claimis appropriate
when it clearly appears that plaintiff can prove no set of facts
in support of the claimwhich would entitle himto relief. See

Conley v. G bson, 355 U S. 41, 45-46 (1957); Robb v. City of

Phi | adel phia, 733 F.2d 286, 290 (3d G r. 1984). Such a notion

tests the legal sufficiency of a claimwhile accepting the

veracity of the claimant's allegations. See Markowitz v.

Nort heast Land Co., 906 F.2d 100, 103 (3d Cr. 1990); Sturmyv.

Cark, 835 F.2d 1009, 1011 (3d Cr. 1987); Wnterberg v. CNA Ins.

Co., 868 F. Supp. 713, 718 (E.D. Pa. 1994), aff'd, 72 F.3d 318
(3d Cr. 1995). A court may al so consider any docunent appended
to and referenced in the conplaint on which plaintiff's claimis

based. See Fed. R Civ. P. 10(c); In re Burlington Coat Factory

Securities Litigation, 114 F.3d 1426 (3d Cr. 1997); In re

West i nghouse Securities Litigation, 90 F.3d 696, 707 (3d Gr.

1996). A conplaint may be di sm ssed when the facts all eged and
the reasonable inferences therefromare legally insufficient to

support the relief sought. See Pennsylvania ex rel. Zinmermn v.

Pepsi Co., Inc., 836 F.2d 173, 179 (3d Cr. 1988).

The pertinent facts as alleged by plaintiff are as
fol |l ow.

Plaintiff is a nmenber of the Brotherhood of Mintenance
Way Enpl oyees Union ("Union") and a lawful imrigrant of Irish

descent. He was enpl oyed pursuant to a collective bargaining



agreenent by defendant National Railroad Passenger Corporation,
Bui | ding and Bridges Departnment ("AMIRAK") as a brick nmason on
January 12, 1998. Fromthe first nonth of enpl oynent through
March 13, 2000, defendant permtted its enployees to engage in a
course of national origin discrimnation. Plaintiff describes in
sone detail six instances of harassnent by co-workers which
occurred between May 1, 1998 and May 15, 1999.

On May 15, 1999, plaintiff conplained to the General
Supervi sor and Senior Foreman. Neither took effective action to
stop the harassnent. Plaintiff also tel ephoned Human Resources
and was advised to contact the Union. He did so and the Union
representative left a nessage on plaintiff's answering nmachi ne.
Nobody fromthe Union, however, returned plaintiff's subsequent
calls. On June 10, 1999, through counsel, plaintiff sent a
letter to a menber of Human Resources, the Chairman of the Union
and the Union Representative describing the offensive conduct,
requesting that the offendi ng enpl oyees be disciplined and aski ng
that plaintiff be transferred. On June 14, 1999, after
plaintiff's supervisor retaliated by nmaking a verbal threat to
the plaintiff at a renote job site, he fled. Plaintiff was
interviewed that sane day by Antrak police to whom he recounted
the incidents and requested a transfer from Lancaster to

Phi | adel phi a.



Def endant contends that the state common | aw cl ai ns
shoul d be di sm ssed because they are preenpted by the FELA, that
the RLA clai mshould be dism ssed because plaintiff failed to
exhaust his renedy through the National Railroad Adjustnent
Board, and that the entire conplaint should be dism ssed pursuant
to Fed. R Cv. P. 12(f) and 41(b) for failure to conply with
Rul e 8. Subsequent to the filing of the notion to dism ss,
plaintiff has stipulated to the dism ssal of the two state | aw
tort clains.

In enacting the RLA, Congress sought "to pronote
stability in | abor-nmanagenent relations in this inportant
national industry by providing effective and efficient renedies
for the resolution of railroad-enpl oyee di sputes arising out of
the interpretation of collective-bargaining agreenents.” Union

Pacific R R v. Sheehan, 439 U S. 89, 94 (1978). Accordingly,

Congress created the National Railroad Adjustnent Board
("Adj ustnent Board") to hear disputes regarding rates of pay,

rul es and working conditions. Association of Flight Attendants,

AFL- OO v. US. Ar, 960 F.2d 345, 347 (3d Gr. 1992); Capraro v.

United Parcel Service Co., 993, F.2d 328, 331 (3d G r. 1993).

Congress considered it "essential to keep these so-called ' m nor'
di sputes within the Adjustnment Board and out of the courts.”

At chi son, Topeka, and Santa Fe R. Co. v. Buell, 480 U S. 557, 571




(1987).2%2 Under the RLA, the Adjustnment Board's third division
has exclusive jurisdiction over "mnor" disputes involving
mai nt enance- of -way enpl oyees. See 45 U . S.C. 8 153(h)(2001);

Andrews v. Louisville & Nashville R R Co., 406 U.S. 320, 325

(1972). Wth limted exceptions, a plaintiff nust exhaust his
adm ni strative renmedi es before the Board.

There are four exceptions to the exhaustion rule. The
plaintiff is not required to exhaust his renedy through the Board
if the enployer repudi ates the grievance machinery, resort to the
admnistrative renedy would be futile, the enployer is joined in
a breach of the duty of fair representation claimagainst the
uni on or because of the breach of the duty of fair
representation, the enployee loses the right to press his
grievance before the Board. Childs, 831 F.2d 437. See also

Kashak v. Consolidated Rail Corp., 707 2d. 902, 907 (6th CGr.

1983).

Rel ying upon dover v. St. Louis SSF. R Co., 393 U S

324 (1969), plaintiff contends that because both the union and

Amtrak were unresponsive to his plight, pursuit of an

2 "Maj or disputes concern the formation or alteration of
col l ective agreenents; mnor disputes involve the application of
a valid agreenent to a specific grievance." Childs v.

Pennsyl vani a Federation Brotherhood of Mintenance WAy Enpl oyees,
831 F.2d 429, 437 (3d Cr. 1987) (citing Sheehan, 439 U S. 89, 94
(1978)).




adm ni strative remedy woul d have been futile.® The
unr esponsi veness of the union and the enpl oyer does not render
the admnistrative renedy futile. "A proceeding in arbitration
is futile only when, through bias, prejudice or predisposition on
the part of the arbitration board, there would be no point in
submtting the claimto arbitration.” Mklavic, 21 F.3d at 555.
Unli ke G over, where the plaintiff contended that the Adjustnent
Board itself was prejudiced, plaintiff sinply contends that the
Uni on and the enpl oyer were unresponsive. There is no avernent
of bias, prejudice or predisposition on the part of the Board.
Plaintiff's RLAclaimw Il be dism ssed.

A conpl aint should contain "a short and plain statenent

of the claim" Fed. R CGv. P. 8(a). "[E]lach avernent of a
pl eadi ng shall be sinple, concise and direct." Fed. R CGv. P
8(c)(1).

Wi |l e the second anended conplaint, |ike those which

preceded it, is no nodel of brevity, defendant exaggerates the
| evel of detail contained therein. The conplaint sets forth six

clains in thirteen pages. Fromthe bottom of page two at

3 Fromthe face of the conplaint, the other exceptions are
i napplicable. Plaintiff does not allege that the enployer
repudi ated the grievance machinery. Al though the union did not
file a grievance before the Board, plaintiff remained free to do
so. See 45 U S.C. 8§ 153 First (j); Mklavic v. US Air, 21 F.3d
551 (3d Gir. 1994). Wiile plaintiff clains the Union breached
its duty of fair representation, the exception involves a
situation where the enployer is joined in a lawsuit by the
plaintiff against the Union for breach of this duty.

6



par agr aph nine through the m ddl e of page eight at paragraph
thirty-one, plaintiff sets forth allegations common to all of his
clains. | n paragraphs sixteen and twenty-seven, plaintiff does
describe certain incidents in excessive detail .

While a court may strike a pl eadi ng which does not
conply with the notice pleading requirenents of Rule 8, the
exercise of this power should be reserved for a pleading which is
"so confused, anbi guous, vague or otherw se unintelligible that

its true substance, if any, is well disguised.” Sinnmons v.

Abruzzo, 49 F.3d 83, 89 (2d Gr. 1995) (quoting Sal ahuddin v.

Cuonpb, 861 F.2d 40, 42 (2d Gr. 1988)). See also Nagel v. Pocono

Medi cal Center, 168 F.R D. 22 (MD. Pa. 1996). Were pl eadi ngs

are | aden with unnecessary factual narrative, courts have
stricken them
The cases relied upon by defendant, however, are far

nore egregious than the instant one. In Burks v. Gty of

Phi | adel phia, 904 F. Supp. 421 (E.D. Pa. 1995), the conplaint was

"a fact-|aden, 36-page, 128-paragraph narrative that describes in
unnecessary, burdensone, and often inproper argunentative detail,
every instance of alleged racial discrimnation." 1d. at 424.

In Drysdale v. Werth, 1998 W. 966020 (E.D. Pa. Nov. 18, 1998),

the conplaint was "a 93 paragraph narrative that describes in
unnecessary and burdensone detail every instance of Defendants'

all eged m sconduct." 1d. at *2. In Johns-Manville Sales Corp.




v. Chicago Title & Trust Co., 261 F. Supp. 905 (N.D. Ill. 1966),
t he conpl aint devoted thirty-nine pages to a single count and
i ncluded twenty-four exhibits. 1d. at 908.

| ndeed, in nost of the cases defendant cites, the
courts declined to dism ss conplaints despite plain viol ations of

Rul e 8. In Lundy v. Derm k Laboratories, Inc., 1995 W. 622893

(E.D. Pa. Cct. 17, 1995), the court noted that plaintiff's fifty-
ni ne paragraph conplaint failed to conply with Rule 8 but

declined to dismss it. In U.S. ex rel. Holland v. WMl oney, 299

F. Supp. 262 (WD. Pa. 1969), although noting the conpl ai nt
"openly and flagrantly violate[d] Rule 8(a)," the court addressed

the nerits. ld. at 263. In Carl Guttman & Co. v. Rohrer

Knitting MIIls, 86 F. Supp. 506 (E.D. Pa. 1949), the court noted

that the conplaint was "replete with vague, immterial and
evidential allegations" and a "gross violation of Rule 8," but

nonet hel ess addressed the nerits. ld. at 507. In Associ at ed

O chestra Leaders of G eater Phil adel phia v. Phil adel phia Misic

Soc. lLocal 77, of Am Federation of Misicians, 203 F. Supp. 755

(E.D. Pa. 1962), the court decried the thirty-six page conpl ai nt
as a "veritable conpendiumof prolixity," id. at 756, but
declined to grant the notion to dismss. 1d. at 760.

While plaintiff includes some unnecessary factual

matters, the second anmended conplaint is not so vague,



convol uted, confusing or unintelligible as to prevent a response
or warrant dism ssal.

ACCORDI NG&Y, this day of March, 2002, upon
consi deration of defendant's Mdtion to Dismss Plaintiff's Second
Amended Conpl aint (Doc. #7) and plaintiff's response thereto, IT
| S HEREBY CORDERED that said Mdtion is GRANTED as to plaintiff's
clains under the Railroad Labor Act and for intentional
infliction of enption distress and assault and battery; and, said

Mbtion is ot herw se DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



