IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
: CRI M NAL ACTI ON
V. : NO. 00-710
TYRONE MARTI N
MEMORANDUM

EDUARDO C. ROBRENO, J. February 6, 2002

A jury convicted defendant Tyrone Martin of one count
of possession with intent to distribute cocaine base in violation
of 21 U S.C. §8 841(a)(1) and one count of carrying a firearmin
relation to a drug trafficking crinme in violation of 18 U S.C. §
924(c)(1). Presently before this court is the defendant’s Mtion
for Post-Trial Relief (doc. no. 76) in which defendant asserts
two argunents as to why he is entitled to a new trial pursuant to
Federal Rule of Crim nal Procedure 33.

First, the defendant asserts that the court erroneously
refused to suppress evidence discovered in Martin’s vehicle
because the investigatory stop and subsequent search and sei zure

vi ol ated defendant’s Fourth Amendnent rights. Second, that under

the recent decision of United States v. Watson, 260 F.3d 301 (3d

Cr. 2001), Detective Matthew McDonald's testinobny as to
defendant’s state of mnd inproperly violated Federal Rule of
Evi dence 704(b).

The court finds that the evidence found in defendant’s
vehicle was properly admtted into evidence. Moreover, the

i ntroduction of testinony of Detective MDonald was not error,



and, even if the adm ssion of the testinony was error, it was not
plain error. Thus, the defendant’s request for a newtrial wll

be deni ed.

A. Suppression of the Evidence

Def endant makes two argunents as to why evi dence was
seized fromhis vehicle in violation of his Fourth Amendnent
rights. First, defendant argues that the court erred in denying
his notion to suppress the evidence based on a | ack of reasonabl e
suspicion to justify the initial stop of the defendant. Second,
def endant asserts that even if the investigatory stop was proper,
the officers did not have probabl e cause to search his vehicle.!

1) Reasonabl e Suspicion for Initial Stop of Defendant

In its June 12, 2001 Order and Menorandum the court

deni ed defendant’s notion to suppress. See United States v.

Tyrone Martin, 155 F. Supp. 2d 381 (E.D. Pa. 2001). The facts

surrounding the police officers’ stop and search of defendant’s
vehicle are detailed at length in the court’s earlier opinion and
only a brief recitation wll be included here.

On the night of February 6, 1999, between the hours of
3:30 ppom to 11:30 p.m, Oficers Witaker and Fl etcher were
patrolling a section of Northwest Philadel phia in an unnmarked car

and wearing plainclothes. The 35'" district, to which Oficers

! This argunent was not asserted at the suppression hearing
hel d prior to trial.



Wi t aker and Fl etcher had been assigned for four and five years,
respectively, had recently received calls fromcitizens
concerning drug activity in the area and the officers were
informed of those calls. While conducting surveillance around
11: 00 p.m, the officers saw a 2000 Ford Expedition drive around
the block three or four tines, but never saw any contact between
the driver of the vehicle (defendant Martin) and all eged
narcotics activity they had witnessed earlier that sane day in
the sane area. The officers observed that the vehicle had New
Jersey plates and bore an enblemindicating that it was a rental
vehicle. Wile defendant was driving, his vehicle cane face to
face with that of the officers.

Thereafter, the officers got out of their vehicle,
approached the defendant’s vehicle, and, after arriving at the
driver side w ndow of the defendant’s vehicle, the arresting
of ficers asked the defendant to step out of his vehicle and
produce his license.? Defendant stepped out of the vehicle on

request and thereafter stated that he had no driver’s license. A

2 At the suppression hearing, there was a factual dispute as
to the circunstances surrounding the officer’s exit fromtheir
unmar ked car. However, in its decision denying the notion to
suppress, the court found that because the court’s opinion that
“the arresting officers were justified in stopping the
defendant’s vehicle is based upon uncontested facts known by the
arresting officers before they exited their unmarked police
vehi cle, the apparent inconsistencies in the arresting officers’
testi nony need not be reviewed and it is not relevant to the
inquiry.” Mrtin, 155 F. Supp. at 383 n.1 (enphasis in original)
(citing United States v. Hawkins, 811 F.2d 210, 215 (3d Gr.
1987) (stating Fourth Amendnent protects agai nst unreasonabl e
search and sei zures not to punish perjury)).
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subsequent search of the vehicle found a gun between the consol e
and the driver’s seat and numerous rounds of ammunition.

At the suppression hearing, the court held that at the
monment that the officers showed their badges to the defendant and
asked the defendant to produce his license and exit his vehicle,
a stop had occurred because a reasonabl e person at that point
woul d not have felt free to leave. Martin, 155 F. Supp. 2d at
384 n.2. However, “[Db]ecause the court [found] that the
obj ective facts, known by the two experienced officers and
undi sputed by the parties, provide reasonabl e suspicion for the
officers to approach defendant Martin, ask him questions, and
request himto exit his vehicle, the court denie[d] defendant
Martin’s notion to suppress.” |d.

The court’s decision denying the notion to suppress due
to an illegal stop was based on its conclusion that a reasonabl e
i nference could be nmade that the individual detained by the
police “ha[s] engaged, or will engage, in crimnal activity,” id.

(quoting United States v. Rickus, 737 F.2d 360, 364 (3d Gr.

1984)), based on the follow ng undi sputed facts: 1) defendant
was driving his vehicle late at night; 2) defendant circled the
bl ock three or four tines; 3) the area where defendant circled
t he bl ock was known to the officers as one where there was drug
activity; 4) defendant was driving a rented vehicle with out of
state tags; and 5) the officers had four and five years

experience as Phil adel phia police officers. “Although any one of



these factors may not on its own rai se reasonabl e suspicion, the
court conclude[d] that, taken collectively all of these factors
and in light of the circunstances, Oficers Witaker and Fl etcher
were legally justified in asking defendant for his driver’s
|icense and requesting that he exit his vehicle.” 1d. (citing

Terry v. Chio, 392 U S 1, 21 (1968) (requiring reasonable

suspicion to be based on objective facts consi dered
collectively).

In his notion for a newtrial, the defendant argues
that in each of the cases the court relies upon to support the
five factors above, at |east one fact, in itself, was suspicious
in nature so that the other innocuous facts took on added
significance. Here, the defendant argues, all five factors are
i nnocuous and the officers, therefore, had no basis to concl ude
that crimnal activity was afoot.

The court disagrees. None of the cases cited by the
court and objected to by defendant require that anong the factors
upon which the arresting officers base their reasonable
suspi cion, there nust be at | east one objectively suspicious
factor. Nor does Terry mandate this requirenent for the legality
of a stop. Rather, what Terry requires is that reasonabl e
suspi ci on be based on objective facts considered collectively.
392 U.S. at 21. In other words, the facts supporting the
justification of a Terry stop need not be inherently suspicious

in and of thenselves so long as all of the facts taken together



give rise to a reasonable suspicion that crimnal activity is
afoot. 1d. at 22 (reasonable suspicion may be found by observing
“a series of acts, each of theminnocent in itself, but which
taken together warrant further investigation.”). Just recently,
the Suprenme Court echoed this holding of Terry stating that a
“particul ari zed and objective basis” for reasonabl e suspicion my
be valid within the nmeaning of the Fourth Anendnent, despite the
fact that “each of the[] factors alone is susceptible to an

i nnocent explanation.” United States v. Arvizu,  US |, 122

S. . 744, 2002 W. 46773 at *8 (Jan. 15, 2002). Thus, the court
reaffirms its holding that the officers properly had reasonabl e
suspicion to believe that crimnal activity was afoot to justify
the investigatory stop of defendant.

2) Probabl e Cause to Search Defendant’s Vehicle

Addi tional ly, defendant argues that even if the court
were to determ ne that reasonabl e suspicion existed for the
i nvestigatory stop of defendant, probable cause did not exist for

the search of his vehicle.® Defendant is correct that in order

3 Def endant did not raise the argunent of |ack of
probabl e cause to search defendant’s vehicle at the suppression
hearing or at any tinme prior to trial. Under Rule 12 of the

Federal Rules of Crimnal Procedure, a defendant waives a
suppression claimif it is not made before trial, see Fed. R
Crim Proc. 12(a)(3), (f), and a court may grant relief from

wai ver only “for cause shown,” id. at (f). See, e.qg., United
States v. Mendoza- Acevedo, 950 F.2d 1, 3 (1st Cir. 1991) (where
defendant’s pretrial notion for suppression of confession was
based solely on inproper initiation of questioning, the issue of
vol unt ari ness of the confession, raised on fifth day of trial,
deened wai ved and the record “show ed] no reason for the del ay
that woul d have permtted the court to grant relief fromthe
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to search a vehicle, pursuant to the autonobile exception to the

warrant requirenent, probable cause nust exist. Carroll v.

United States, 267 U.S. 132, 156 (1925).

The information available to Oficers Fletcher and
Wi taker at the tine that they perfornmed the search of
defendant’s vehicle was as follows. Once the defendant had
exited his vehicle, Oficer Fletcher asked hi mto produce
identification. Defendant responded that he did not have
identification on him but was in the process of getting
identification in order to obtain a gun permt. Fletcher then
asked defendant if he had a gun and defendant responded that he
did. Based on this information, Fletcher conducted a protective
pat - down of the defendant at which point he |earned that the
def endant was wearing body arnor. As Fletcher was conducting the
pat-down, O ficer Wiitaker canme to the rear of the vehicle and
reported that he saw, in plain view, anong other things, “the top

portion of [a] gun” sticking up between the console and driver’s

wai ver.”). Here, defendant filed a pretrial notion to suppress
and the court held a suppression hearing. At no point during

t hose proceedings (or at any point through the end of the trial)
di d defendant assert an argunment based upon | ack of probable
cause to search the vehicle. Thus, defendant waived his right to
assert this additional ground for relief.

However, although defendant has not done so, he nay
have good cause for relief fromthat waiver if he shows that his
prior lawer failed to raise a potentially reversible argunent
and could later maintain a notion under 28 U S.C. 8§ 2255 to
vacate, nodify or set-aside his sentence based on ineffective
assi stance of counsel. Thus, although it appears that there was
probabl e cause to search the defendant’s vehicle, the court wll
address the nerits of the defendant’s argunent.



seat, cell phones, two-way radi os, and an open bag of ammunition.
Supp. Hear. Trans., 03/26/01, at 15-16, 66. At that point, the
officers perfornmed a full search of the vehicle during which they
recovered the drugs at issue in this case. Defendant argues that
the officers did not have probable cause to performthis search
The court finds that based on the foregoing facts that
the officers did have probable cause to search the vehicle. The
information known to the officers at the tinme of the search in

this case is simlar to the facts of United States v. Rickus, 737

F.2d 360 (3d Gr. 1984). In R ckus, the Third Crcuit held that
probabl e cause existed to search defendants’ vehicle when, during
the course of an investigatory stop, the officers |earned that 1)
nei t her defendant could produce identification, 2) officers saw a
screwdriver, pliers, flashlight and maps in plain viewin the
car, 3) defendants’ answers to questions about what they were

doing were “unsatisfactory,” 4) furtive glances between

def endants and one defendant’s attenpt to | eave the scene, and 5)
a bulge in one defendant’s pocket and one defendant was visibly
wearing a bullet-proof vest. |[d. at 366. The information
supplied to the officers in R ckus was sufficient to concl ude
that a burglary had been or was about to be commtted and these
ci rcunst ances gave the officers probable cause to search the
vehicle. |d.

Here, nmuch of the evidence is the sane as in Ri ckus.

Def endant Martin could not produce identification; the officer’s



saw the top portion of a gun as well as other indicia of crinme in
pl ain view, defendant was wearing body arnor; and defendant
indicated that he had a gun. Wile the furtive gl ances and

bul ged pockets are not facts in this case, the question of

probabl e cause is “a practical commobn sense deci sion whet her,

given all the circunstances . . . , there is a fair probability
t hat contraband or evidence of a crime will be found in a
particular place.” 1llinois v. Gates, 462 U S. 213, 238 (1983).

The court finds that the circunstances in this case give rise to

such a fair probability.

B. Adm ssion of Expert Testinpbny as to Defendant’s Mental State

During the course of the trial, the prosecution called
Detective Matthew McDonald as a wtness who was qualified as an
expert “to testify by way of opinion based on his skill,
educati on and experience in the field of narcotic investigations
conducted by | aw enforcenent agencies and nethods of trafficking
of those engaged in narcotics trafficking.” Tr. Trans. 6/20/01,
at 121. During direct exam nation, the prosecution asked
Detective McDonald the follow ng question: “[H earing all the
evi dence and review ng the rel evant docunents and testinony and
exhibits, can you forman opinion as to . . . whether the anmounts
of drugs in this case was found [sic] in the |ab, 24.49 grans,
was consistent with possession with intent to distribute?” In

response, Detective McDonald stated, “Yes, sir, | have no doubt



that the drugs in this case were possessed with the intent to
distribute.” 1d. at 122. Later in the direct exam nation, the
prosecution asked Detective MDonald if the anmount of drugs were
2.86 grans [and not 24.49], would his opinion change “as to
whet her or not there was possession with intent to distribute in
this case?”* Detective McDonald answered: “[I]f it stood al one,
it would be certainly questionable, but due, again, to the
totality of the situation, | think that two or three grans woul d
be held for resale also.” [1d. at 127.

Def endant argues that Federal Rule of Evidence 704(b)
was violated in this case by the prosecution’s questions and
McDonal d’ s answers.®> Defendant relies on the recent Third

Circuit case of United States v. Watson, 260 F.3d 301 (3d Cr.

2001) which was deci ded subsequent to the conclusion of the trial
in this case. In Watson, the Third Crcuit stated that “Rule

704(b) may be viol ated when the prosecutor’s question is plainly

“ Based on the introduction into evidence of conflicting |ab
reports, there was a dispute at trial as to the exact quantity of
the drugs recovered fromdefendant’s car. The jury found beyond
a reasonabl e doubt that defendant was guilty of possession with
intent to distribute over five (5) grans of cocai ne base.

> Federal Rule of Evidence 704(b) provides that no expert
Wi t ness:

testifying with respect to the nental state
or condition of a defendant in a crim nal
case may state an opinion or inference as to
whet her the defendant did or did not have the
mental state or condition constituting an

el enent of the crinme charged or of a defense
thereto. Such ultinmate issues are matters
for the trier of fact al one.
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designed to elicit the expert’'s testinony about the nental state

of the defendant, [United States v. Boyd, 55 F. 3d 667, 672 (D.C

Cr. 1995)], or when the expert triggers the application of Rule
704(b) by directly referring to defendant’s intent, nental state,

or mens rea, United States v. Lipsconb, 14 F.3d 1236, 1240 (7'"

Cr. 1994).” 1d. at 3009.

Def endant clains that although he did not object to the
i ntroduction of evidence at trial, as was the case in Watson, he
is entitled to a newtrial because the adm ssion of the allegedly
i nproper evidence as to his state of mnd constitutes plain

error. See United States v. Navarro, 145 F.3d 580, 584 (3d Gr.

1998). Rule 52(b) of the Federal Rules of Crimnal Procedure
states that “[p]lain errors or defects affecting substanti al
rights may be noticed although they were not brought to the
attention of the court.” Under the plain error standard, “there
must be (1) an error; (2) which is clear or obvious; and (3)

whi ch affects substantial rights (i.e., it affected the outcone
of the district court proceedings).” 1d. at 584-85 (citing

United States v. A ano, 507 U S. 725, 733-34 (1993) (“Rule 52(b)

is perm ssive, not mandatory.”)). |If these three requirenents of
Rul e 52(b) are satisfied, the court has discretion to notice a
plain error which “(a) causes the conviction or sentencing of an
actual ly i nnocent defendant, or (b) seriously affect[s] the
fairness integrity or public reputation of judicial proceedings.”

Navarro, 145 F.3d at 585 (citing A ano, 507 U S. at 735-36). The

11



court concludes that in this case, the adm ssion of Detective
McDonal d’s testinony was not error, and that even if it were
error, the testinony did not affect the outcone of the

pr oceedi ngs.

Wat son i nvol ved the prosecution of a defendant for
possession of drugs with the intent to distribute. At the tine
of the arrest, the defendant was found in possession of 2.4 grans
of crack cocaine, 7.42 grans of marijuana and 100 small plastic
bags. Wen arrested, the defendant explained that he had taken a
trip [to Philadel phia, four hours away by bus], to attend a
funeral and that the plastic bags in his possession were for a
friend. At trial, the prosecutor called three expert wtnesses,
including two arresting officers, and made repeated references to
the defendant’s intent, eliciting the offending responses that
the drug in the case “were possess[ed] with the intent to

distribute.”®

6 At Watson's trial, the prosecutor asked of the first
wi tness, a narcotics investigator and one of the arresting
of ficers:

. have you formed an opinion, as to

whet her or not the substance contained in
Governnment Exhibit 1 was possess [sic] with
the intent to distribute, transfer or deliver
or the intent to personally use that drug?

The w t ness answer ed:

| believe it was possess [sic] with the
intent to distribute to soneone el se.

The second expert witness testified that the crack cocai ne
found on Watson was consi stent with soneone selling cocaine
rather than using it for personal consunption. Then the

12



The Watson court found that “the Governnent viol ated
Rul e 704(b) by repeatedly eliciting fromits experts testinony as
to Watson’s nental state and the purpose of his actions.” [d. at

310.

prosecutor asked of the second w tness:

. have you fornmed an opinion, as to

whet her or not the substance contained in
Governnent Exhibit 1 was possessed with the
intent to distribute, transfer or deliver
versus the intent to personally consune that
subst ance?

The w t ness answer ed:

Yes, sir. Based on ny experience, through ny
under cover investigations, |’ve seen, on
numer ous occasi ons, subjects that have
anmounts of crack cocaine |ike this, as well

t hese packagi ng bags, which they were cutting
of f and packaging in these bags for resale,
whi ch 1’ ve al so purchased.

And that would be consistent with soneone who
is selling cocai ne versus soneone who woul d
be using it for their personal use.

The third witness, also an arresting officer, was asked by the
pr osecut or:

. have you formed an opinion as to

whet her or not that particular trip was taken
for the purpose of distribution, transfer and
delivery of drugs as opposed to procurenent
of drugs for personal use?

The w t ness answer ed:

CGenerally, a trip of a short nature |ike
that, a 10-plus hour trip to Phil adel phia,
spendi ng four hours there, on ny experience,
has been that they’ ve gone into the city to
purchase drugs to, ultimtely, take back and
resell at their starting point.

Id. at 305-06.
13



Unli ke Watson, we are not faced wwth a case, where the
prosecutor repeatedly sought to elicit offending testinony
concerning the defendant’s intent. Rather, here, we face the
nore subtle question of whether one sonmewhat oblique reference in
a question by the prosecutor and one reference by the expert
wtness to the defendant’s state of m nd, when placed in context
and under the circunstances of the case, violated the stricture
of Rule 704(Db).

In analyzing the applicability of Rule 704(b) to a
factual setting where the expert has referred to the defendant’s
state of mnd, the Watson court relied on the Seventh Grcuit’s

opinion in United States v. Lipsconb, 14 F.3d 1236 (7'M Gr.

1994). In Lipsconb, the court held that:

Wien a | aw enforcenent official states an

opi nion about the crimnal nature of a
defendant’s activities, such testinony shoul d
not be excluded under Rule 704(b) as long as
it is made clear, either by the court
expressly or in the nature of the

exam nation, that the opinion is based on the
expert’s know edge of common cri m nal
practices, and not on sone speci al know edge
of the defendant’s nental processes.

Rel evant in this regard, though not

determ native, is the degree to which the
expert refers specifically to the “intent” of
the defendant, for this may indeed suggest,

i nproperly, that the opinion is based on sone
speci al know edge of the defendant’s nental
processes.

Li psconb, 14 F.3d at 1242-43 (uphol di ng convictions where three
| aw enforcenent experts testified that the packagi ng and anount

of drugs found on defendant were of the type to be used for

14



street level distribution). Were experts “expressly base[]
their opinions on analysis of what m ght be called the external
circunstances of [a defendant’s arrest], rather than on any

purported knowl edge of his ‘actual nental state, there is no
violation of Rule 704(b). Id. at 1240.

In this case, Detective MDonald s testinony was based
on the external circunstances of the defendant’s arrest, i.e.,
t he anobunt of drugs, the possession a certain type of guns which
are the weapons of choice of drug deal ers, the possession of
mul ti ple rounds of amrunition, the fact that the defendant was
weari ng body arnor which acted as a bullet proof vest, use of a
rental vehicle, the possession of wal kie-tal kies, and ot her
indicia consistent with drug distribution. Tr. Trans., 6/20/01,
at 122-25. Wiile Detective MDonald did say once that the drugs
in this case were “possessed with the intent to distribute,” he
did not base his opinion on any purported ability to fathomthe
wor ki ngs of the defendant’s mnd or to divine the defendant’s
subjective intent but rather he nmade clear that it was predicated

upon his evaluation of the totality of the objective

circunstances present at the time the defendant was arrested.’

" After McDonal d gave his opinion, the prosecutor asked: “On
what basis do you make that opinion?” To which MDonal d gave a
| engt h response:

[Blased on the totality of the circunstances,
that being — well, the amount itself, an
ounce of crack cocaine is a pretty good
amount for an individual to be in possession
and |I’ve only seen that kind of amount being

15



Detective McDonald s testinony al so nust be placed in
context. No evidence was introduced at trial that Detective
McDonal d, unlike two of the expert w tnesses in Watson,

participated in the arrest, or in the investigation, of the case

possessed with the intent to resell, neaning
it would be repackaged, that would be |ike a
whol esal e quantity that woul d be broken down
into smal |l er packets and then resold on the
street by soneone. Also involved in this
case was the possession of a gun, a bullet-
proof vest, multiple rounds of ammuniti on,
specifically the AK-47, which is a weapon of
choi ce by many drug dealers on the street -
|"msorry, there was no evidence of a
possession of it — well, there was evi dence
that the gun was purchased and there was 7.62
rounds found in this vehicle involved in this
case. The fact that the vehicles are turned
over so often, . . . [it is] quite popular
anongst those in the drug business to keep
changi ng your vehicle so as to remain kind of
anonynous. The fact that the vehicle was not
| eased by the person intending to drive it is
another indication . . . that it was done to
avoi d having that person’s nane on any
docunents involving that car where contraband
was going to be contained. The fact that you
have a mask and duct tape indicates that
there’s sone kind of involvenent . . . in the
drug world . . . [when] you know that [a]
person is a drug deal er, you know that they
have | arge suns of cash or |arge suns of
drugs, so you hide your identity by a mask .
and rob them and take their things.

[ The] wal ki e-tal kies seized [are] al so
consistent with the drug business in today’s
nodern age, the use of two-way radio
conmuni cations . . . that those involved in
t he organi zati on can conmuni cate with one
anot her, the use of cell phones because
they’re a little bit nore difficult to trace
and put a nane on, all consistent with the
drug trade.”

Id. at 122-24.
16



agai nst defendant or in the exam nation of the drugs seized in
this case. 1In fact, there was no evidence that Detective
McDonal d ever nmet or spoke with defendant Martin. Therefore, the
jury could not have reasonably concl uded that Detective MDonal d
had sone speci al know edge of Martin’s nental processes. See

Li psconb, 14 F.3d at 1242 (danger of prejudice of expert’s
opinion as to defendant’s nental state increased when expert is
one of the officers involved in the arrest).

Mor eover, both the closing argunment in the case and the
jury charge were consistent with WAatson’s general rule that the
“defendant’s intent is an ultimate issue of fact that the jury
al one nust decide.” Witson, 260 F.3d at 310. During its
closing, the prosecution noted that Detective MDonald “testified
that this packaging is consistent wth the whol esal e trade and
it’s [sic] his experience this nmuch crack cocaine is not for
personal use. And | think you can use your own conmmbn sense in
determ ning whether that’'s accurate or not.” Tr. Trans. 6/21/01,
at 32. Inits charge to the jury, the court nmade no reference to
Detective McDonal d’ s specific opinions and charged the jury that
it had to determne the intent of the defendant by considering
all of the facts and circunstances in the case. 1d. at 97, 106-
07. Thus, based on the totality of the circunstances and
properly placed in context, and in the absence of the persistent
pattern of inproper questions aimed at eliciting state of m nd

testinmony present in Watson, it does not appear that Detective

17



McDonal d’s testinony violated either Rule 704(b) or the Watson
mandat e.

Secondly, the court finds that any error in the
adm ssion of the McDonald testinony did not affect the outcone of
defendant’s trial. “In nost cases, a court . . . cannot correct
the forfeited error unless the defendant shows that the error was
prejudicial,” dano, 507 US. at 734, or otherw se “affect]ed]
substantial rights (i.e. it affected the outcone of the district
court proceedings).” Navarro, 145 F. 3d at 584-85 (citing 4 ano,
507 U.S. at 734). Defendant has not net this burden.

Here, unli ke Watson, where the only physical evidence
of drug trafficking was defendant’s possession of 100 plastic
bags, even wi thout Detective MDonald s statenent, there was
substanti al evidence, including the presence of drug
paraphernalia consistent with drug trafficking in the car and on
the defendant at the tine of his arrest, upon which a reasonabl e
jury could find that the defendant possessed the drugs found in

his vehicle with the intent to distribute.® Thus, the court

8 The evidence introduced against Martin at trial consisted
of the testinony of O ficers Fletcher and Whitaker, who testified
as to the circunstances surrounding the investigatory stop (which
occurred late at night in an area known for drug activity by two
experienced officers) and the subsequent search of defendant and
his rented vehicle. The follow ng physical itens, which were
recovered from defendant and his vehicle as a result of the
search, were admitted into evidence: a bag containing a cocaine
base substance, a | oaded gun directly traceable to the defendant,
ammuni tion, cell phones and wal kie-talkies. Additionally, at the
time of his arrest, the defendant was wearing body arnor which
served as a bullet proof vest.

18



finds that the defendant has not nmet his burden of show ng that

there was plain error which warrants a new trial.?®

CONCLUSI ON

The court finds that the investigatory stop of the
def endant was based on reasonabl e suspicion and the search of
defendant’s vehicle was justified by probable cause. Thus, the
evi dence recovered from defendant’s vehicle was properly admtted
into evidence at trial. Additionally, the court finds that the
i ntroduction of the testinony of Detective MDonal d was not
error. |In any event, even if the adm ssion of the testinony was
error, it was not plain error. Thus, defendant’s request for a
new trial wll be denied.

An appropriate order follows.

® Because the court finds that there was no error in this
case, an even if there were error it did not affect substanti al
rights of the defendant, the court “need not consider whether the
error, if prejudicial, wuld have warranted correction . . . as
‘seriously affect[ing] the fairness, integrity or public
reputation of judicial proceedings.’” dano, 507 U S. at 741
(quoting United States v. Atkinson, 297 U. S. 157, 160 (1936)).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
: CRI M NAL ACTI ON
V. : NO. 00-710
TYRONE MARTI N
ORDER

AND NOW this 6th day of February, 2002, upon
consi deration of defendant’s Mtion for Post-Trial Relief (doc.
no. 76), it is hereby ORDERED that the notion is DEN ED for the

reasons stated in the court’s nenorandum dated February 6, 2002.1!

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO J.

! The court denied the notion orally fromthe bench on
January 31, 2002.



