IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM E. SI NGLETON : CVIL ACTI ON
V.

HGO, SERVICES INC., et. al. NO. 00-2414

MEMORANDUM AND ORDER

HUTTON, J. Novenber 15, 2001

Presently before the Court are Defendant HGO Inc.'s
Motion for Sunmmary Judgnent and acconpanyi ng Menorandum of Law
(Docket No. 15), Plaintiff's Answer to Defendant HGO, Inc.'s Mition
for Summary Judgnent (Docket No. 18), HGO, Inc.'s Reply Menorandum
of Law in Support of Its Mdition for Summary Judgnent (Docket No.
20), Defendant Pennsylvania Convention Center Authority's Mdtion
for Summary Judgnent and acconpanyi ng Menor andum of Law ( Docket No.
16), and Plaintiff's Response to Defendant Pennsyl vani a Conventi on
Center Authority's Mdtion for Summary Judgnent (Docket No. 17).
After full consideration of the argunents, Defendant Pennsyl vani a
Convention Center Authority's Mtion for Sunmary Judgnent is

GRANTED I N PART: DEN ED | N PART, and Defendant HGO Inc.'s Mtion

for Summary Judgnent is DEN ED.



. BACKGROUND

Plaintiff, WIliam E. Singleton (“Plaintiff”), was
enpl oyed by Defendant HGO, Inc.! (“HGD') in February of 1997 to
perform housekeeping and set-up services at the Pennsylvania
Convention Center (“PCC'). HGO provides janitorial services at the
PCC pursuant to a contract with the Center’s owner and operator
t he Pennsyl vani a Convention Center Authority (“PCCA”). On Qctober
12, 1998, HGO termnated Plaintiff after two security guards
accused Plaintiff of attenpting to renmove an exhibitor’s box from
the PCC w thout authorization on Cctober 10, 1998. Plaintiff
denied that he attenpted to steal the exhibitor’s property.
Subsequent |y, PCCA barred Plaintiff fromthe Conventi on Center, and
HGO, in turn, term nated his enpl oynent.

On Decenber 4, 1998, Plaintiff filed a grievance through
his Union, Laborers Local 332, against HGO concerning his
termnation. Pursuant to the terns of the collective bargaining
agreenent, a binding arbitration was held on October 26, 1999
Plaintiff’s grievance was deened arbitrable, and Plaintiff was
ordered returned to his position and was awarded back pay. No
appeal was taken fromthis decision. On May 10, 2000, Plaintiff
filed the instant action against HGO and PCCA alleging that his

termnation was in violation of 42 U . S.C. § 1981 (Count |I) and the

1 HeO contends that it has been wongfully identified in the conplaint as “HGO
Services, Inc.,” when its proper title is “HG, Inc.” See Def. HEO s Mt. for Sunm
J. at 1. Accordingly, the Court will refer to Defendant as HGO, Inc. in this
Menor andum and Order.
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Pennsyl vani a Human Rel ati ons Act (“PHRA’) (Count I1), 43 P.S. § 951

et seq.? Defendants now nove for sunmary judgrment on all clains.

1. LEGAL STANDARD

Summary judgnment is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Gv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U S. 317,

323, 106 S. Ct. 2548, 91 L.Ed.2d 265 (1986). Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2505,

91 L.Ed.2d 202 (1986). A fact is "material"” only if it mght
affect the outcone of the suit under applicable rule of law. 1d.

When deci ding a notion for summary judgnment, a court nust

2 Plaintiff also states a claimfor intentional interference with contractual

relations (Count I11). 1In an Order dated Novenmber 1, 2000, this Court clarified that
Count 111 is alleged only agai nst Defendant PCCA, and not HGO
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draw all reasonable inferences in the light nost favorable to the

nonnovant . Big Apple BMN Inc. v. BMNof N. Am. Inc., 974 F.2d

1358, 1363 (3d Cr. 1992), cert. denied, 507 U S. 912, 113 S. C

1262, 122 L.Ed.2d 659 (1993). Mbreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party's
evi dence far outweighs that of its opponent. 1d. Nonetheless, a
party opposing sunmary judgnment nmust do nore than rest upon nere
al l egations, general denials, or vague statenents. Trap Rock

Indus., Inc. v. lLocal 825, 982 F.2d 884, 890 (3d G r. 1992).

1. DI SCUSSI ON

Def endants PCCA and HGO now nove this Court for summary
judgnent on Plaintiff’s clainms under both section 1981° and the

PHRA* (Counts | and Il respectively). PCCA also noves for Summary

3Under section 1981, all persons are protected against race discrimnation in
maki ng and enforcing of contracts. 42 U . S.C. § 1981(b). Section 1981 states that
"[a]ll persons . . . shall have the sane right . . . to nake and enforce contracts .
as is enjoyed by white citizens . . . ." 42 U S.C § 1981(a).

* The PHRA states that it is an unlawful di scrimnatory practice "for any

enpl oyer because of the race, color . . . [or] national origin . . . of any
i ndividual " to discharge that individual fromenploynent. 43 P.S. § 955(a). The PHRA
provides, in relevant part:
It shall be an unlawful discrimnatory practice, unless based upon a bona
fide occupational qualification, . . ., or except where based upon
applicable security regulations established by the United States or the
Commonweal t h of Pennsylvania: . . .
(a) For any enpl oyer because of the race, color, religious creed,
ancestry, age, sex, national origin or non-job related handicap or
disability of any individual to refuse to hire or enploy, or to bar
or to discharge from enploynment such individual, or to otherw se
di scrim nate agai nst such individual with respect to conpensation,
hire, tenure, terns, conditions or privileges of employnent, if the
individual is the best able and nobst conpetent to perform the
services required . .o
(e) For any person, enployer, enploynent agency, |abor organization
or enpl oyee, to aid, abet, incite, conpel, or coerce the doing of any
act declared by this section to be an unlawful discrimnatory
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Judgnent as to Count Il1l, Intentional Interference with Contractual
Rel ations. |In order to survive sumary judgnment as to Counts | and
1, Plaintiff nust nmake out a prima facie case of discrimnatory

term nation by a preponderance of the evidence. MDonnell Dougl as

Corp. v. Geen, 411 U. S. 792, 801-04 (1973). The prima facie

el emrents of section 1981 and PHRA, as well as the burdens of proof,

are the sane as under Title VII. Jones v. School Dist. of Phila.,

198 F.3d 403, 410 (3d CGr. 1999); Fullard v. Argus Research

Laboratories, Inc., 2001 W. 632932, at *2 (E.D. Pa. June 6, 2001).

Accordingly, both Plaintiff’s section 1981 and PHRA clains will be

exam ned together under the sane Title VII analysis.

A. Burden-Shifting Anal ysis Under Section 1981 and PHRA

In order to sustain a discrimnatory term nation claim
Plaintiff may rely on either “direct evidence of racia
di scrim nation” or “circunstantial evidence that would allow a
reasonabl e fact finder to infer discrimnation.” Fullard, 2001 W
632932, at *2. In deciding a claimfor discrimnatory term nation
under section 1981 and the PHRA that is not based on direct
evidence, this Court nust apply the burden-shifting analysis

pronmul gated by the Suprenme Court in MDonnell Douglas Corp. V.

Green, 411 U.S. 792 (1973). As noted above, Plaintiff carries the

practice, or to obstruct or prevent any person from conplying with
the provisions of this act or any order issued thereunder, or to
attenpt, directly or indirectly, to conmt any act declared by this
section to be an unlawful discrimnatory practice . . . .

43 P.S. § 955.
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initial burden of establishing a prima facie case of unlaw ul
discrimnation. [|d. at 802.

The establishnment of a prinma facie case creates a
presunption that the enpl oyer unlawfully di scrim nated agai nst the

enpl oyee. Texas Dep't of Cnty. Affairs v. Burdine, 450 U.S. 248,

254 (1981). To establish a prima facie case, Plaintiff nust show
that (1) he is a nenber of a protected class, (2) he was qualified
for the position, (3) he suffered an adverse enpl oynent action, and
(4) he was discharged under circunstances that give rise to an
i nference of unlawful discrimnation. Burdine, 450 U S. at 252-53;

McDonnel | Dougl as, 411 U.S. at 780; Pivirotto v. |l nnovative Sys..

Inc., 191 F.3d 344, 357 (3d Cr. 1999). Plaintiff is not, however,
requi red to denonstrate that his position was filled by soneone who
is not a nenber of his protected class in order to neet this

bur den. See Pivirotto, 191 F.3d at 357. Once the plaintiff is

able to show a prinma facie case, the burden then shifts to the
enpl oyer to articulate sone "legitimte, nondiscrimnatory reason

for the enpl oyee's rejection.” MDonnell Douglas, 411 U S. at 802.

| f the defendant states a legitimte, non-discrimnatory
reason for the adverse enploynent action, the enployer satisfies
its burden of production and the presunption of discrimnation is

elimnated. St. Mary's Honor Cntr. v. Hicks, 509 U S. 502, 507-08

(1993). Plaintiff then nmust neet his burden of persuasion by

provi ng that the Def endants’ proffered reasons are nerely a pretext

-6-



for racial discrimnation. Fuentes, 32 F.3d at 764. To neet this
burden of persuasion, the plaintiff nust produce evidence, "direct
or circunstantial, fromwhich a fact finder could reasonably either
(1) disbelieve the enployer's articul ated reasons; or (2) believe
that an invidious discrimnatory reason was nore |likely than not a
nmotivating or determ native cause of the enployer's actions." 1d.
"The wultimate burden of persuading the trier of fact that the
def endant intentionally discrim nated agai nst the plaintiff remains

at all times with the plaintiff." Burdine, 450 U S. at 253.

B. Plaintiff’'s Prima Faci e Case

Def endants do not dispute that Plaintiff is a nenber of
a protected class, as he is an African-Anmerican. Mor eover ,
Plaintiff clearly suffered an adverse enploynent action when HGO
termnated his enploynent. However, Defendants contend that
Plaintiff cannot establish a prima facie case of unlaw ul
enpl oynment di scrim nation for two reasons. First, Defendants argue
that Plaintiff cannot establish that he was qualified for HGO
enpl oynent after he was banned from the Convention Center. See
Def. HGO s Mem of Lawin Supp. of Mot. for Sunm J. at 6. Second,
Def endants allege that Plaintiff cannot denonstrate that any HGO
enpl oyee who is not a nmenber of Plaintiff’s protected class was
retained after being banned froma facility. [Id.

1. Plaintiff's Qualifications

Def endant HGO argues that, once PCCA barred Plaintiff
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fromthe PCC, he could no Ionger performhis job. As such, HGO
contends Plaintiff was no longer qualified for his position. See
Def. HGOs Mem of Law in Supp. of Mt. for Summ J. at 7.
Plaintiff counters that he remained qualified to work for HGO
irrespective of the ban, and that, pursuant to HGO s policy and
procedure manual, Plaintiff could have been offered “another
simlar position with HGO.” Pl.’s Resp. to Def. HGO s Mt. for
Summ J. at 4-5.

In support of its argunment, HGO relies on cases which
anal yze whether a plaintiff is a "qualified individual™ within the
meani ng of the Anericans with Disabilities Act (“ADA’). See Def.
HGO s Mem of Lawin Supp. of Mot. for Summ J. at 7 (citing Smth

v. Davis, 248 F.3d 249, 251-52 (3d Cr. 2001); Waggoner v. din

Corp., 169 F.3d 481, 483 (7th Gr. 1999); Gntt v. WIlson Sporting

Goods Co., 143 F.3d 1042, 1047 (6th CGr. 1998); Tyndall v. Nat’l

Educ. Crs., 31 F.3d 209, 213 (4th Cr. 1994)). In particular,

t hese cases focus on plaintiffs with a history of absenteei sm who
are deened unqualified to perform their jobs because they are

unable to neet the attendance requirenents. See e.q. Davis, 248

F.3d at 251-52; Tyndall, 31 F.3d at 213. Such cases are factually
di stingui shable from the case at bar. Here, HGO admts that
Plaintiff “had worked at the PCC as an enployee of HGO s
predecessor for several years prior to becom ng enployed by HGO "~

Def. HGO s Mem of Law in Supp. of Mot. for Summ J. at 7. HGO
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presents no evidence that either H3 or its predecessor conpl ai ned
of absenteeism or any other disciplinary concerns, concerning
Plaintiff prior his termnation on Cctober 12, 1998. Mor eover,
after the alleged incident which resulted in his termnation,
Plaintiff arrived for work at 6:30 a.m as schedul ed, and was told

he was not permtted to work. See Laborers Local 332 & HGEO Serv.,

Inc., Case No. 143000012099W at 13 (Cctober 26, 1999) (hereinafter
“Local 332").

HE relies on the recent Third Crcuit case of Smth v.
Davis for the proposition that “[a]n enpl oyee who does not cone to
work on a regular basis is not qualified.” 248 F.3d at 252

However, the Third Crcuit in Smth v. Davis reversed the district

court’s grant of sunmmary judgnent on plaintiffs ADA and Title VII
clainse. See id. at 251-52. The court found that the record rai sed
an issue of fact as to whether plaintiff's termnation was for a
| egitimate, nondiscrimnatory reason or whether it was a pretext
for discrimnation. Id. The court explained that “[w] hen the
summary judgnent record is viewed in the light nost favorable to
Smth, we cannot say that a reasonable fact finder would have to
conclude that Smith was unqualified due to excessive absenteeism”
Id. Therefore, while the court agreed that absenteei sm nmay have
been what defendants had in mnd when they term nated plaintiff,
there existed a genuine issue as to whether this reason was

legitimate or pretextual, particularly since there was evidence
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that plaintiff performed his duties to the apparent satisfaction of

his supervisors for over six years. 1d.
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Simlarly, in the instant case, a genuine issue of
material fact exists as to whether PCCA' s actions of prohibiting
Plaintiff from the PCC, and HGO s subsequent term nation of
Plaintiff, was pretextual or the result of Plaintiff’s alleged
conduct . This determnation is bolstered by the fact that an
arbitrator concluded that HGO s term nated Plaintiff w thout just

cause. See Local 332, supra, at 17 (finding “[HE did not neke

the kind of effort to determ ne whether [Plaintiff] violated its
rules or orders that the circunstances clearly called for,” and
that HGO s investigation into the matter “was neither conducted
fairly or objectively . . .”). Therefore, viewng the facts in the
light nost favorable to the Plaintiff, the Court concludes that
Def endants have failed to show an absence of a genuine issue of
material fact as to whether Plaintiff was qualified for his job
wi t h HGO.

2. Retaining a Simlarly Situated Enpl oyee Not
Wthin Plaintiff’'s Protected O ass

Def endants al so argue that Plaintiff cannot nake out a
prima facie case because he cannot prove that an HGO enpl oyee who
was not a nenber of Plaintiff’s protected class was retai ned by HGO
after being barred from the PCC Plaintiff, however, correctly
states that the appropriate fourth element of a prim facie case
requires a showi ng that the wongful discharge took place under
circunstances that give rise to an inference of unlawful

discrimnation. Texas Dep't of Cnmty. Affairs v. Burdine, 450 U S.

-11-



248, 253, 101 S. Ct. 1089, 1094, 67 L.Ed.2d 207, 215 (1981). That
formulation permts a plaintiff to satisfy the fourth el enent of

t he McDonnel |l Douglas test in a variety of ways. The retaining of

soneone not in the protected class is nerely a circunstance that
woul d give rise to an inference of unlawful discrimnation. See

Bul lock v. Children's Hosp. of Phila., 71 F. Supp.2d 482, 487 (E. D

Pa. 1999).

Wile Plaintiff may establish a prim facie case by
presenting evidence that an enpl oyee who is not a nenber of his
protected class was retained, no such proof is required. See

Pivirotto v. Innovative Sys., 191 F.3d 344, 355 (3d Cr. 1999)

(“[1]t is inconsistent with Title VII to require a plaintiff to
prove that she was replaced by soneone outside her class in order
to make out a prinma facie case. W hold that it is error torequire
a plaintiff todoso. . .”). Accordingly, Plaintiff can nake out
a prim facie case even wthout denonstrating that enployees
outside of the protected class were treated nore favorably, |et
al one that Plaintiff was replaced by soneone outside of the
protected class. See id. at 357; Bullock, 71 F.Supp.2d at 489.
There is no rigid fornulation of a prina facie case and the
requirenent may vary wth “‘differing factual situations.’”

Mat czak, 136 F.3d at 938 (quoting MDonnell Douglas, 411 U.S. at

802 n.13). The prina facie case requires “only ‘evidence adequate

to create an inference that an enpl oynent deci sion was based on an
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illegal discrimnatory criterion.’” Pivirotto, 191 F.3d at 356

(quoting O Connor v. Consolidated Coin Caterers Corp., 517 US

308, 312, 116 S.Ct. 1307, 1310, 134 L.Ed.2d 433 (1996)).
Accordingly, the fact that Plaintiff cannot establish
that a white HGO enployee retained his or her job after being
banned fromthe PCC, or that he was replaced with an indivi dual of
a different race does not render his claimfatal. “Wen actually
focusing on the prima facie case, . . . [the Third Grcuit has]
repeat edl y enphasi zed that the requirenents of the prima facie case
are flexible, and in particular that ‘the fourth el enment nust be

relaxed in certain circunstances. Pivirotto v. I nnovative Sys.

191 F. 3d 344, 356 (quoting Torre v. Casio, Inc., 42 F.3d 825, 831

(3d Gr. 1994)). The Court believes that this is one of those
circunstances. While Plaintiff is unable to establish that a white
worker was retained by HGO after being barred from the PCC,
Plaintiff has established, through the review of an independent
arbitrator, that his termnation was suspect. The arbitrator
explained that Plaintiff “was never given the opportunity to
present his side of what happened on October 10 in the presence of

his accusers Local 332, supra, at 17. Mor eover, the
arbitrator concluded that the investigation that resulted in
Plaintiff’s termination “was neither conducted fairly or
objectively, nor did [HGJ obtain substantial evidence that

[Plaintiff], indeed, comritted an of fense that warranted di schar ge,
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or if [Plaintiff] had conmtted any offense at all.” |d. at 17-18.

"The burden of establishing a prima facie case of
di sparate treatnent is not onerous."” Burdine, 450 U S. at 254.
The Third Circuit has recognized that, in the absence of direct
evi dence, an enployer’s nental processes in a discrimnation case
“are uniquely difficult to prove and often depend upon
circunstantial evidence.” Sheridan v. E.I. DuPont de Nenmours &
Co., 100 F.3d 1061, 1071 (3d Cr. 1996). “The role of determ ning
whet her the inference of discrimnation is warranted nust renmain
wthin the province of the jury, because a finding of
discrimnation is at bottoma determ nation of intent.” 1d. Here,
Plaintiff has established that a reasonable fact finder could
determ ne that the circunstances surrounding Plaintiff’s
termnation were suspect. Therefore, viewing the facts in the
light nost favorable to the Plaintiff, Defendants have failed to
prove an absence of a material fact as to whether Plaintiff was
di scharged under circunstances that give rise to an inference of
unl awful discrimnation

C. Def endants’ Legitimate and Non-Di scrim natory Reasons

Since Plaintiff has arguably nmade a prinma faci e case, the
burden of production nowshifts to the Defendants, who are required
to articulate a legitimte, nondi scri m natory reason for

Plaintiff's term nati on. See Burdine, 450 U S. at 253-54. Once

such alegitimte, nondiscrimnatory reasonis proffered, Plaintiff
nmust poi nt to evi dence t hat di scredits t he cl ai med
nondi scri m natory reason or that shows beyond a preponderance of
the evidence that the enployer's action had a discrimnatory

notivating cause. See Sheridan v. E. 1. DuPont de Nempurs & Co.,

100 F. 3d 1061, 1067 (3d Cir. 1996) (citing Fuentes v. Perskie, 32

F.3d 759, 764 (3d Gir. 1994)).

Here, HGO clains that it legitimately term nated
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Plaintiff’s enpl oynent because PCCA banned Plaintiff fromthe PCC.
PCCA, in turn, alleges that it banned Plaintiff from the PCC
because Plaintiff violated PCCA's and HGO s work rules. PCCA
believes it “made a good faith, justifiable business recomendati on
to HGO based wupon a conprehensive investigation and sound
eval uation of the incident.” See Def. PCCA's Mot. for Summ J. at
10. According to PCCA, its reasons “for prohibiting [Plaintiff]
fromworking on its prem ses are indisputably worthy of credence
.” 1d. Again, the arbitrator’s decision flatly contradicts
PCCA's assertion.® Contrary to PCCA's assertions, the arbitrator
found that PCCA s decision to bar Plaintiff was, in fact, worthy
of little credence because Plaintiff “was never given the
opportunity to present his side of what happened on October 10 in
the presence of his accusers . . .” Local 332, supra, at 17. In
addition, the arbitrator concluded that the i nvestigation resulting
in Plaintiff’s termnation “was neither conducted fairly or
objectively, nor did [HGJ obtain substantial evidence that
[Plaintiff], indeed, commtted an of fense that warranted di schar ge,
or if [Plaintiff] had conmtted any offense at all.” 1d. at 17-18.

From this evidence, a reasonable fact finder could conclude that

° Plaintiff asks this Court give the arbitrator’s decision res judicata or

collateral estoppel effect. See Pl.’s Answer to Def. HGO Mdt. for Summ J. at 7-8.
The Court declines to make such a finding. However, the Court notes that the
arbitrator’s decision is entitled to some weight in review ng Defendants’ Mtions for
Sunmary Judgrent. See Stewart v. Rutgers, 120 F.3d 426, 433 (3d Cr. 1997) (reversing
district court’s grant of sunmary judgnent claimng it was error for the district
court to exclude the grievance conmittee's finding that a previous tenure of the
plaintiff was “arbitrary and capricious”).
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Def endants’ proffered legitimate reasons are not worthy of belief.
Accordingly, the Court denies Defendant HGO s Mdtion for Summary
Judgnent as to Plaintiff’s clains under both section 1981 and the
PHRA (Counts | and Il1), and denies PCCA's Mtion for Sunmary

Judgnent as to Plaintiff’s PHRA claim (Count [1).

D. Plaintiff's Section 1981 daimas Applied to PCCA

PCCA argues that Plaintiff is unable to support a section
1981 <claim against PCCA because there is no contractual
rel ati onship between PCCA and Plaintiff. 1In Plaintiff’'s Response
to PCCA's Motion for Summary Judgnent, Plaintiff concedes that he
cannot in good faith oppose Defendants’ WMtion regarding the
section 1981 claim See Pl.’s Resp. to Def. PCCA's Mdt. for Summ

J. at 2 n.1 (“Plaintiff concedes that in view of Patterson v.

MO ean Credit Union, 491 U S. 164 (1989), and subsequent case[s]
wWithin this district[] limting the scope of 8§ 1981 to the naking
and enforcenment of contracts, and the absence of direct contract
between Plaintiff and Defendant PCCA, good faith opposition to
Def endant’ s Mdtion concerning the 8 1981 cl ai m cannot be nade.”).
Accordingly, the Court grants Defendant PCCA summary judgnment on

Count | of Plaintiff’s conplaint.

E. Intentional Interference with Contractual Relations
Finally, PCCA seeks sunmmary judgnent on Count 111 of
Plaintiff’s conplaint, Intentional Interference with Contractual
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Rel ati ons. In order to mamintain an action for intentional
interference with contractual relations, Plaintiff nust establish:
(1) the existence of a contractual relation between Plaintiff and
athird party, HG (2) purposeful action on the part of Defendant
PCCA, specifically intended to harmthe existing relation, or to
prevent a prospective relation fromoccurring; (3) the absence of
a privilege or justification on the part of the PCCA, and (4) the
occasioning of actual |egal damage as a result of the PCCA s

conduct. See Crivelli v. GMC, 215 F.3d 386, 394 (3d Cir. 2000);

Kachmar v. Sungard Data Sys., Inc., 109 F.3d 173, 184 (3d Cr.

1997) (citation omtted). “Pennsylvania has expressly adopted the

Restatenment (Second) of Torts, which states that a necessary

el ement of this tort is inproper conduct by the all eged tortfeasor
.7 Crivelli, 215 F.3d at 394.

Here, Plaintiff alleges that PCCA's conduct in barring
himfromthe PCCinterfered with Plaintiff’s contractual enpl oynent
relationship with HGO and caused himto be term nated. PCCA t akes
exception to Plaintiff’s claimon tw fronts. First, PCCA argues
that Plaintiff “failed to identify with sufficient detail” the
al | eged contract between HGO and Plaintiff. See Def. PCCA' s Mt.
for Suttm J. at 12. Second, PCCA contends that Plaintiff cannot
produce sufficient evidence to establish purposeful action on the
part of PCCA specifically intended to harm the contractual

relati onship between HGO and Plaintiff. |d.
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For Plaintiff’s claimto succeed, there nust have been a
contractual, not sinply an at-will, enploynent rel ati onshi p between

Plaintiff and his enpl oyer HGO. See Parvensky-Barwell v. County of

Chester, 1999 W 213371, at *8 (E.D. Pa. April 13, 1999).
Plaintiff alleges the existence of a contractual relation between
hi m and HGO based on a coll ective bargaining agreenent. HGO has
never contested that it shares a contractual relationship with
Plaintiff. “[A]s a nenber of the HGO bargaining unit represented
by Laborers Union, Local 332 (“Local 332"), all of plaintiff’s
terms and conditions of enploynent were governed by a collective
bar gai ni ng agreenent between Local 332 and HGO.” Def. HGO s Answer
and First Defense, at | 25. Accordingly, the record contains
evidence that Plaintiff’s enploynent with HGO was governed by a
contract.

Next PCCA al | eges that, even if a contract exists between
Plaintiff and HGO, Plaintiff cannot establish that PCCA' s conduct
amounts to intentional interference. Interference with contractual
relation is privileged when the defendant believes in good faith
that his legally protected interest nmay be harned by the

performance of the contract. Schulman v. J.P. Mrgan |nvest nent

Mint., Inc., 35 F.3d 799, 810 (3d G r. 1994) (citing Restatenent

(Second) of Torts 8 733 (1979)). Simlarly, the “intent to harnf
elenent is lacking and a claim for tortious interference wth

contract cannot be mmintained where the defendant acts upon a
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reasonabl e good faith belief. See Peoples Mirtgage Co. v. Fed

Nat'|l Mrtgage Assoc., 856 F. Supp. 910, 940-42 (E.D. Pa. 1994).

The central inquiry in this evaluation is whether the interference
is "sanctioned by the rules of the gane which society has adopted
[defining] socially acceptable conduct which the |aw regards as

privileged." Advent Sys., 925 F.2d at 673 (quotation omtted).

Again, the findings of the arbitrator contradict PCCA s
assertions. The arbitrator found that PCCA's decision to bar
Plaintiff was, in fact, not in good faith. Local 332, supra, at
17. Specifically, the arbitrator concluded that the investigation
resulting in Plaintiff’s term nation “was neither conducted fairly
or objectively, nor did [HG) obtain substantial evidence that
[Plaintiff], indeed, commtted an of fense that warrant ed di schar ge,
or if [Plaintiff] had conmtted any offense at all.” 1d. at 17-18.
After reviewwing the evidence contained in the record and
considering the argunents of both parties, the Court determ nes
t hat genuine issues of material fact exist with respect to PCCA s
intent and | ack of privilege. Accordingly, PCCAis not entitledto

summary judgnent on Count |1l of this claim

V. CONCLUSI ON

Havi ng drawn all reasonable inferences in the |ight nost
favorable to Plaintiff, the Court declines to grant Defendant HGO
summary judgnent as to Plaintiff’s section 1981 clai m(Count 1) and

Plaintiff’s claimunder the PHRA (Count I1). However, Defendant
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PCCA is granted summary judgnment as to Count | of Plaintiff’'s
conplaint which alleges a cause of action under section 1981
because no genuine issue of material fact exists upon which a
reasonable jury could return a verdict for Plaintiff agai nst PCCA
on this claim Nonet hel ess, Plaintiff continues to maintain a
cause of action against PCCA as to his PHRA claim (Count 11) and
his claim for intention interference with contractual relations
(Count I11).

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
WLLIAM E. SI NGLETON : CVIL ACTI ON
V.

HGO SERVICES, INC., et. al. NO. 00-2414

ORDER

AND NOW this 15" day of Novenber, 2001, upon
consi deration of Defendant HGO, Inc.'s Mtion for Summary Judgment
and acconpanyi ng Menorandum of Law (Docket No. 15), Plaintiff's
Answer to Defendant HGO, Inc.'s Mdtion for Sunmmary Judgnent (Docket
No. 18), HGO Inc.'s Reply Menorandum of Law in Support of Its
Motion for Sumrmary Judgnent (Docket No. 20), Defendant Pennsyl vani a
Convention Center Authority's Mtion for Summary Judgnment and
acconpanyi ng Menorandum of Law (Docket No. 16), and Plaintiff's
Response to Defendant Pennsylvania Convention Center Authority's
Motion for Sunmary Judgnent (Docket No. 17), |IT IS HEREBY ORDERED
t hat :
(1) Defendant HGO, Inc.'s Mtion for Summary Judgnent
i s DENI ED;
(2) Defendant Pennsyl vani a Conventi on Cent er
Aut hority's Mdtion for Summary Judgnent is GRANTED
| N PART; DEN ED | N PART.
(a) Count | of Plaintiff’s conplaint is DI SM SSED

as it pertains to Plaintiff PCCA



(b) As to Count Il of Plaintiff’s conplaint,
Def endant PCCA's Mtion for Summary Judgnent is
DENI ED;

(c) As to Count I1Il of Plaintiff’s conplaint,
Def endant PCCA's Mdttion for Summary Judgnent is

DENI ED.

BY THE COURT:

HERBERT J. HUTTON, J.



