IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREGORY ALEX DEMETER : ClVIL ACTI ON
V.
PRI SON MEDI CAL DEPT., ET AL. NO 01-3720
VEMORANDUM
Padova, J. January , 2002

Plaintiff, Gegory Alex Deneter, brought this civil
rights action, pro se, pursuant to 42 U . S.C A § 1983 (West 2001),
when he was being held in pre-trial detention at the Northanpton
County Prison. He alleges that Defendants Northanpton County
Prison, Warden Buskirk, Scott Hoke, Prison Medical Departnent,
Prime Care Medical Conpany, Dentrust Dental Services, John Kerr,
Todd Haski ns and Dr. Prakash Shah! were deliberately indifferent to
his serious nedical needs. Defendants Northanpton County Prison,
Pri son Medi cal Departnment, Warden Buskirk, Deputy Warden Scott Hoke
(the “Prison Defendants”), and Dr. Prakash Shah have fil ed notions
to dismss. For the reasons which follow, the Prison Defendants’
Motion to Dismss will be granted in part and denied in part and
Dr. Shah’s Mdtion to Dismss wll be granted.
| . BACKGROUND

The Anended Conplaint alleges the following facts.

Plaintiff was, at all tines related to the Conplaint, a pre-trial

Plaintiff has msspelled Dr. Shah’s nane as Shaw t hroughout
t he Arended Conpl ai nt.



detai nee at the Northanpton County Prison.? Beginning in My,
2001, Plaintiff suffered froma severe tooth pain stemm ng froma
cracked nol ar whi ch becane i nfected. He requested dental care from
Prime Care and Dentrust Dental Services, which operate the prison’s
medi cal and dental departnents, respectively. In June 2001, the
dentist, Dr. Kerr, took an x-ray of Plaintiff’s tooth and
prescribed antibiotics, he did not prescribe pain nedication.
Plaintiff made several subsequent attenpts to obtain nedical and
dental care and pain nedication by putting in nedical and dental
request slips. He was not seen for nedical or dental care, or
given pain nedication, in response to his slips. Dr. Shah is
responsible for prescribing pain nedication in response to
Plaintiff’s requests, but did not do so. Plaintiff alternately
alleges that he did not receive treatnent or pain nedication
because he could not pay the co-pay to see the doctor or dentist,
because of prison overcrowding, or inretaliation for other § 1983
suits he has filed against prison officials. Plaintiff also
al l eges that he was not given needed pain nedication because Dr.
Shah was concerned about causing Plaintiff |iver damage.

On August 31, 2001, Plaintiff was seen by Dr. Kerr for
the second tine. Todd Haskins, a nurse wth the nedical

departnment, informed Plaintiff that he had not previously received

2Pl aintiff has been rel eased since the filing of his Amended
Conpl ai nt .



follow up care fromthe dentist because the Prison does not have a
dentist on call. M. Haskins also infornmed Plaintiff that the
prison nedical departnment does not give out pain nedication for
tooth pain, that nedication has to be obtained from the dental
departnment. Dr. Kerr took an x-ray of a new cavity and inforned
Plaintiff that he needed a root canal because of the delay in
treatnent of his first cavity. Dr. Kerr also told Plaintiff that
he could not performthe root canal. Plaintiff requested a root
canal fromthe prison, and filed a grievance over the failure of
prison officials to either provide himwth a root canal or allow
himto see an outside dentist for a root canal. Defendant Haskins
replied to Plaintiff’s grievance by referring hi mback to Dr. Kerr
and did not make any arrangenents for Plaintiff to obtain a root
canal. Plaintiff still had not obtained a root canal by the tine
the Amended Conplaint was filed and continued to suffer severe
tooth pain w thout pain nedication.

The Anended Conplaint also alleges that the prison does
not have an adequate grievance process (although Plaintiff filed a
grievance with respect to his dental treatnent) and that the prison
comm ssary only carries toothbrushes which are too snall and have
hard bristles and toot hpaste which is not approved by the ADA. The
Amended Conplaint alleges clains against Prinme Care, Dentrust
Dental Services, Dr. Kerr, Todd Haskins, Dr. Shah, Warden Buskirk

and Deputy Warden Hoke for violation of Plaintiff’s constitutional



rights by deliberate indifference to his serious dental needs and
against the Prison Medical Departnent for violation of his
constitutional rights by deliberate indifference to his need for
pai n nmedi cation
1. LEGAL STANDARD

When determning a Motion to Dismss pursuant to Rule

12(b)(6), the court may look only to the facts alleged in the

conplaint and its attachnents. Jordon v. Fox, Rothschild, O Brien
& Frankel, 20 F.3d 1250, 1261 (3d Gr. 1994). The court nust
accept as true all well pleaded allegations in the conplaint and

viewthemin the Iight nost favorable to the plaintiff. Angelastro

v. Prudential -Bache Securities, Inc., 764 F.2d 939, 944 (3d Gr.

1985) . A Rule 12(b)(6) nmotion will be granted when a plaintiff
cannot prove any set of facts, consistent with the conplaint, which

would entitle himor her to relief. Ransom v. Marrazzo, 848 F.2d

398, 401 (3d Gir. 1988).
I11. DI SCUSSI ON

A. The Prison Defendants’ ©Mtion to Disnss

The Prison Defendants argue that the Anmended Conpl ai nt
does not allege facts sufficient to state a claimfor deliberate
indifference to Plaintiff’'s nedical needs and conditions of
confinenment. Plaintiff alleges that his constitutional rights have
been violated by Defendants’ failure to provide himwth a root

canal and pain nedication for his severe tooth pain. The Suprene



Court has determ ned that “failure to provi de adequate treatnent is
a violation of the E ghth Anmendnent when it results from
"deliberate indifference to a prisoner's serious illness or

injury." Estelle v. Ganble, 429 U S. 97, 105 (1976). Pre-tria

det ai nees such as Plaintiff are simlarly entitled to adequate
medi cal care pursuant to the Due Process d ause. Kost v.

Kozakiewi cz, 1 F.3d 176, 188 (3d Cr. 1993). The “Due Process

rights of a pretrial detainee are at |east as great as the Eighth
Amendnent protections available to a convicted prisoner.” Id.
(citation omtted). In order to state a claim that the nedica

care provided by Defendants violated his constitutional rights,
Plaintiff nust allege that his nedical needs were serious and that
prison officials were deliberately indifferent to those needs.

|nmates of All egheny County Jail v. Pierce, 612 F.2d 754, 762 (3d

Cr. 1979). The Suprene Court has held that:

a prison official cannot be found |iabl e under
the Eighth Amendnent for denying an innmate
humane conditions of confinenment unless the
of ficial knows of and di sregards an excessive
risk to inmate health or safety; the officia
must both be aware of facts from which the
i nference could be drawn that a substantia
ri sk of serious harmexists, and he nmust al so
draw t he i nference.

Farner v. Brennan, 511 U S. 825, 837 (1994). 1In order to state a

claim for deliberate indifference, Plaintiff has to allege nore

t han medi cal mal practice. Estelle v. Ganble, 429 U S. at 105 (“a

conplaint that a physician has been negligent in diagnosing or



treating a nedical condition does not state a valid claim of
medi cal m streatnent under the E ghth Anendnent. Medi ca
mal practice does not becone a constitutional violation nerely

because the victimis a prisoner.”); Parham v. Johnson, 126 F. 3d

454, 458 n. 7 (3d Cr. 1997) (“We recognize the well-established
law in this and wvirtually every «circuit t hat actions
characterizable as nedical malpractice do not rise to the | evel of
‘“deliberate indifference’ under the Ei ghth Arendnent.”). The Court
of Appeals for the Third Crcuit has recogni zed that when “prison
authorities prevent an inmate fromrecei ving recommended treat nent
for serious nedi cal needs or deny access to a physician capabl e of
eval uating the need for such treatnent, the constitutional standard

of Estelle has been violated.” |Inmates of All egheny County Jail,

612 F.2d at 762.

The Anended Conpl aint alleges that Plaintiff had serious
medi cal needs, he suffered fromsevere tooth pain and was di agnosed
by the prison dentist, Dr. Kerr, as needing a root canal. The
Amended Conplaint also alleges that Defendants were aware of
Plaintiff’'s serious nedical condition because he filed many
requests for nedical and dental care for treatnent of his severe
pain and root canal. The Amended Conplaint further alleges that
Def endants al |l owed hi mto suffer severe pain for a period of nonths
not for nedical reasons, but because it was the policy of the

nmedi cal departnent not to prescribe pain nedication for persons in



need of dental treatnent, and the Prison Defendants woul d not give
Plaintiff the dental care he needed. Accordi ngly, the Amended
Conplaint, viewed in the |ight nost favorable to Plaintiff, states
a claimagainst the Prison Defendants for deliberate indifference
to Plaintiff’s serious nedi cal needs for pain nedication and a root
canal and, therefore, the Prison Defendants’ Motion to Dismss wll
be denied with respect to these cl ai ns.

The Prison Defendants also argue that Plaintiff’s
al l egations that Northanpton County Prison did not provide himwth
adequat e toothbrushes or toothpaste should be dism ssed because
they are insufficient to state a claim that his conditions of
confinenent violate his constitutional rights. To the extent that
these all egations state a separate claimconcerning the conditions
of Plaintiff’s confinenment, Plaintiff nust “prove that prison
officials acted with deliberate indifference and that he
suffered a deprivation of the mnimal civilized neasure of life’'s
necessities.” Kost, 1 F.3d at 188. Accepting Plaintiff’s
all egations that the Prison Defendants provide toothbrushes which
are too small and toothpaste which is not approved by the ADA as
true, these allegations do not state a claim upon which relief
could be granted that Plaintiff has been deprived of “the m ninm
civilized measure of life's necessities” or that the Prison

Def endants were deliberately indifferent to that deprivation.



Accordingly, the Prison Defendants’ Mtion to Dismss wll be
granted with respect to this claim

B. Dr. Shah’s Mtion to Disniss

Dr. Shah has noved to dismss Plaintiff’s claimagainst
him on the ground that Plaintiff did not file a grievance
concerning his nedical care and treatnent by Dr. Shah prior to
filing the Conplaint, as required by the Prison Litigation Reform
Act. Plaintiff did file one grievance, a copy of which is attached
to the Conplaint. That grievance concerns only the dentist and
Plaintiff’s need for a root canal. The grievance does not nention
Dr. Shah, nedical care provided by Northanpton County Prison, or
pai n nmedi cation

The Prison Litigation Reform Act of 1995, 42 U S. C A 8
1997e(a) (West 2001), provides that:

No action shall be brought with respect to

prison conditions under section 1983 of this
title, or any other Federal |aw, by a prisoner

confined in any jail, prison, or other
correctional facility unt i | such
adm nistrative renedies as are available are
exhaust ed.

The term“with respect to prison conditions” neans “wWith respect to
the conditions of confinenent or the effects of actions by
governnent officials on the |lives of persons confined in prison,
but does not i ncl ude habeas corpus proceedi ngs chal | engi ng t he fact
or duration of confinement in prison.” 18 U S . C A 8 3626(Q)(2)

(Vést 2001).



Plaintiff argues that this clai mshoul d not be dism ssed
because Northanpton County Prison does not have a neaningful or
adequat e gri evance policy. However, the Pennsyl vani a Departnent of
Corrections does have a conprehensive grievance system

The Pennsyl vani a Depart nent of
Corrections has established a Consolidated
Inmate Gi evance Review System DC ADM 804.
These procedures permt a prisoner to file
after attenpted informal resolution of a
problem a witten grievance to the Gievance
Coordi nator; an appeal fromthe Coordinator’s
decision may be nmade in witing to the
Facility Manager; and a final witten appeal
may be presented to the Chief Hearing
Exam ner. Prisoners are also provided witten
di spositions of the grievances and appeal s.

Bensi nger v. Hollandhull, No. 00-cv-5037, 2001 W. 1622231, at *3

(E.D. Pa. Dec. 18, 2001). Mor eover, Defendant has, admittedly,
t aken advantage of this procedure to file a grievance with respect
to the Prison Defendants failure to provide himwi th a root canal

Plaintiff attached a copy of that grievance, and the witten
response to that grievance, to the Anended Conplaint. Plaintiff is
required, by the Prison Litigation Reform Act, to exhaust his
adm nistrative renedies prior to filing suit concerning any aspect
of his treatnent by prison officials, including the prison doctor,
even if he would ultimately not be able to obtain the relief he

seeks through the grievance process. Booth v. Churner, 532 U S

731, __, 1212 s . 1819, 1824-25 (2001). As the Anended
Conpl ai nt does not allege that Plaintiff adm nistratively exhausted

his clains against Dr. Shah by filing a grievance prior to filing

9



suit, Dr. Shah’s Motion to Dismiss is granted w thout prejudice.?

An appropriate Order foll ows.

3The Court notes that Defendants Prinme Care Medical Conpany,
Dentrust Dental Services, Todd Haskins and Dr. John Kerr have not
been served with the Anmended Conpl aint. It also appears that
Plaintiff did not exhaust his adm nistrative renedi es with respect
to his clainms against these Defendants, thereby making his clains
agai nst them vul nerable for the sanme reasons that apply to his
cl ai m agai nst Dr. Shah.

10



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREGORY ALEX DEMETER : ClVIL ACTI ON
V.
PRI SON MEDI CAL DEPT., ET AL. NO. 01-3720
ORDER
AND NOW this day of January, 2002, upon consideration

of the Mdtions to Dismss filed by Defendants Northanpton County
Prison, Prison Medical Departnent, Warden Buskirk, Deputy Warden
Scott Hoke (the “Prison Defendants”) (Docket No. 18) and Dr.
Prakash Shah (Docket No. 24), IT IS HEREBY ORDERED as fol | ows:
1. The Prison Defendants’ Mdtion to Dismiss Plaintiff’'s
claim with respect to the type of toothbrushes and
t oot hpaste provided by the Northanpton County Prison is
GRANTED;
2. The Prison Defendants’ Mdtion to Dismss Plaintiff’'s
Caimthat his Constitutional right to due process was
vi ol at ed by the Prison Def endant s’ del i berate
indifference to his serious nedical needs for dental care
and pain medication is DEN ED.
3. Dr. Prakash Shah’s Motion to Dismss is GRANTED w t hout
prej udi ce;
4. Plaintiff shall notify the Court within ten (10) days of
the date of this Order whether he intends to proceed

agai nst the unserved Defendants. If he fails to so



notify the Court, the action against those Defendants

will be dismssed.

BY THE COURT:

John R Padova, J.



