IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI NDA KELLEHER
Civil Action

N N N N N

V.
No. 01-3386
CITY OF READI NG ET AL.
VEMORANDUM
Padova, J. January , 2002

The instant matter arises on the Mtion of Plaintiff Linda
Kell eher (“Kelleher”) to dismss the counterclaim brought by
Def endant Jeffrey Waltman (“Waltnman”). Kelleher is the Gty Oerk
of the Gty Council for Readi ng, Pennsylvania. Waltman is a nenber
of the Cty Council. Plaintiff’s cause of action stens from
various actions related to the publication of allegedly private e-
mails and disciplinary actions taken against her. In the
counterclaim Defendant all eges that Plaintiff breached her duty of
loyalty to WAltman through several specific actions. For the
reasons that follow, the Court <concludes that Defendant’s
counterclaim fails to state a claim upon which relief may be
granted, and therefore grants Plaintiff’s noti on and di sm sses the
count ercl ai m
| . Legal Standard

A clai mmay be di sm ssed under Federal Rule of Civil Procedure
12(b)(6) only if the plaintiff can prove no set of facts in support

of the claimthat would entitle her torelief. ALA Inc. v. CCAIR
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Inc., 29 F.3d 855, 859 (3d Cir. 1994). The review ng court nust
consider only those facts alleged in the conplaint and accept al
of the allegations as true. |d.
1. Discussion

I n consi deri ng whether to sustain or dismss the counterclaim
the Court nust first determ ne whether Plaintiff owed a duty of
|l oyalty to Defendant WAl tnman. Pennsyl vania conmon | aw recogni zes
a duty of loyalty owed by an agent to her principal in all matters

affecting the subject of her agency. Sylvester v. Beck, 178 A 2d

755, 757 (Pa. 1962); SHV Coal, Inc. v. Continental Grain Co., 545

A 2d 917, 920-21 (Pa. Super Ct. 1988), rev’'d on other grounds, 587
A 2d 702 (1991). These duties of loyalty are expressed and
expl ained in Sections 387-98 of the Restatenent (Second) of Agency.

Defendant cites the follow ng provisioninthe Cty of Readi ng
Home Rul e Charter as establishing the duty of l|oyalty:

Wthin thirty (30) days of taking office, Cty Counci
shal | appoint an officer of the City who shall have the
titleof Gty Clerk. The Gty Cerk shall give notice of
Council| neetings to its nenbers and the public, take the
m nutes of all City Council neetings, keep the journal of
its proceedi ngs, shall have the power of a notary public,
shal | serve as secretary to the Council and performsuch
ot her duties as are assigned by the adm ni strative code,
the Council, or state law. The termof City O erk shal
be two (2) years with the option to be re-appointed for
successive terns. The Gty Cerk shall serve at the
pl easure of Council.

306 Pa. Code § 11.2-225 (2001). The provision establishes a
princi pal -agent relationship between the City Cerk and the Cty

Council givingrise to a duty of loyalty. “Agency is the fiduciary

2



relation which results from the manifestation of consent by one
person to another that the other shall act on his behalf and
subject to his control, and consent by the other so to act.”
Rest at enent (Second) of Agency 8 1 (1958). The Charter provides
that the Gty Council appoint and supervise the Gty Cerk, who in
turn serves at the pleasure of the Council. Under the definition
of agency contenpl ated under the Restatenent, a duty of loyalty is
owed by Plaintiff to the Cty Council.

In this case, however, the Counterclaimis brought not by the
Gty Council, but by an individual Council nenber. Although the
Charter does not explicitly nention an agency rel ati onshi p between
the Gty Cderk and individual nenbers of the Gty Council,
Def endant contends that Plaintiff also owes a duty of loyalty to
the individual nenbers of the Gty Council. Defendant fails to
cite any authority in support of his proposition. Nevertheless,
the Court agrees that in order for the duty of loyalty to the Gty
Council to be neaningful, that duty necessarily extends its reach
to the individuals conprising the Council. However, the Court
further observes that the duty owed to individual Gty Council
menbers cannot exceed the scope and limts of the duty owed to the
Cty Council as a whole. Thus, the Court wll consider the duty
owed to Defendant to be that described in his Mtion — nanely, a

duty to the individual council nmenbers “in the performance of their

duties as nenbers of Gty Council.” (Def.’s Mem at 5) (enphasis




added) . ! Subject to the aforenentioned limtation, the Court
agrees that Plaintiff owed a duty of |oyalty to Defendant Waltman.

Exam ning the allegations contained in the counterclaim in
light of the duty owed by Plaintiff to Waltman, the Court concl udes
t hat Defendant has failed to state a clai mupon which relief nay be
grant ed, because none of the actions allegedly taken by Plaintiff
breach the duty of loyalty owed by Plaintiff to Council man Wal t man
in the performance of his duties as a nenber of the Gty Council.
The conduct involved did not involve the functions or
admnistrative responsibilities of the City Council. Rather, they
related to the individual Defendant’s own political rivalries and
political inmage. The Court wll discuss each of the specific
all egations in turn.

E-mail to Political R val: On March 9, 2001, Plaintiff

revealed in an e-nmail nessage to a David Kam oner, one of Waltman’s
political rivals, that Waltman had not yet filed a Financial
Interest Statenent. (Counterclaimq 7.) Defendant contends this
vi ol ated sections 391, 394, and 395 of the Restatenent. The Court

di sagrees. Section 391 bars an agent fromacting “on behal f of an

'Reading the duty of loyalty owed to individual counsel
menbers to be any broader than that owed to the Cty Council as a
whol e would yield results inconsistent with the |anguage of the
Home Charter, which provides that the Cerk serves at the pleasure
of the Gty Council. For exanple, the City Council as a whol e has
the authority to discipline the Cerk, but an individual Gty
Counci | menber does not have simlar authority. Thus, there are
clearly limtations on the degree to which the Cerk serves
i ndi vi dual nenbers of the City Council “at their pleasure.”
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adverse party in a transaction connection with his agency w t hout
the principal’s know edge.” Rest at enent (Second) Agency § 391.
Section 394 bars an agent from acting on behalf of those “whose
interests conflict with those of the principal in matters in which
the agent is enployed.” Restatenent (Second) Agency § 394.
Al t hough Kam oner is Waltman’s political rival and therefore either
an adverse party or one with conflicting interests insofar as
VWal tman’ s personal political interests are concerned, he is not an
adverse party or one with conflicting interests inrelation to the
Gty Council. Thus, Plaintiffs’ actions cannot be a breach of the
duty owed by Plaintiff to Waltman by virtue of his nenbership in
the Gty Council

Simlarly, the e-mail does not constitute a breach of 8§ 395.
Section 395 prohibits comunication of information that s
confidential and | earned of by virtue of the agency rel ationship,
that is used “on [the agent’s] own account or on behalf of
anot her.” Rest at enent (Second) of Agency 8§ 395. That section
again focuses on the use of such information for the purpose of
“conpeting with the principal.” Restatenent (Second) of Agency 8§
395 com. a. Even assuming the truth of the allegations in the
counterclaim they do not constitute a breach of the duty owed
because they were focused on Wiltnman's potential reelection

canpai gn rather than his duties as a Council man.



Underm ning Waltman's Authority: The next two clains are

based on e-mails that “make fun” of Council man Waltman for getting
lost in the parking garage and for where his headquarters are
| ocated. (Counterclaim9qy 9, 11.) Defendant relies on 8 394 of the
Restatenment. Again, as with the claimrelating to the Kam oner e-
mai |, the Court concludes that these conmmunications did not violate
8 394, because none of the individuals involved can be thought of
as having interests conflicting with those of the Council man
VWaltman in the performance of his role as a nenber of the Gty
Counci | .

Facsim |l e: According to the final allegation of the
counterclaim Plaintiff addressed a facsimle regarding Cty
personnel and pronotion matters to all nenbers of the Gty Counci
except Defendant. (Counterclaim § 13.) Def endant received the
facsimle in error. (Def.’s Mem at 7.) Defendant clains that
Plaintiff had no legitimate reason for failing to exclude himin
the distribution. Defendant relies on §8 392 of the Restatenent,
whi ch bars an agent from acting unfairly to nmultiple principals.
Rest at enent (Second) Agency 8§ 392 (1958). Defendant contends that
this section applies insofar as Plaintiff owed a duty to each of
t he individual council nenbers, and that she breached 8§ 392 by
failing to treat Waltnman on the sane footing as the other counci
menbers. Assunming w thout deciding that this could constitute a

breach of duty claim by |eaving “Councilmn Wltman uninforned



about City Council business,”? by Defendant’s own admi ssion, he
received the fax, albeit “in error.” (Def.’s Mem at 7.) Thus, in
order to allowthe claimto proceed, the Court woul d need to extend
8§ 392 to include the “intent” or “attenpt” to breach the duty of
| oyal ty. Defendant cites, and this Court has identified, no
support for the existence of such a claim
I11. Conclusion

For the above stated reasons, the Court concludes that
Defendant’s counterclaimfails to state a clai mupon which relief
may be granted. Accordingly, the Court grants Plaintiff’s notion
to dismss the counterclaim pursuant to Federal Rule of Gvi

Procedure 12(b)(6). An appropriate Order foll ows.

’2In order for it to be possible for 8 392 to apply in this
context, the Court would need to determine that it is possible for
Plaintiff to breach her duty to one council nenber and not to the
ot hers, when her duty to all of them arises fromthe sane single
duty owed to the City Council as a whole. Although the Court has
serious reservations about such an interpretation, it need not
reach this issue here.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI NDA KELLEHER
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CITY OF READI NG ET AL.

ORDER
AND NOW this day of January, 2002, upon
consideration of Plaintiff's Mtion to D smss Counterclaim
Pursuant to F.R C P. 12(b)(6) (Doc. No. 11), and any response
thereto, IT IS HEREBY ORDERED that said Mtion is GRANTED.

Def endant Waltman's counterclaimis Dl SM SSED.

BY THE COURT:

John R Padova, J.



