IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
V. ; CRI M NAL NO. 01-442-02

FRANCI SCO HERRERA AMPARO

VEMORANDUM ORDER

Def endant pled guilty on Cctober 16, 2001 to conspiracy
to distribute and possessing with intent to distribute heroin and
crack cocaine within 1,000 feet of a school. Wthout a reduction
for acceptance of responsibility and the downward departure
notions filed by the governnent pursuant to the parties' plea
agreenent, defendant faced over fifteen years of inprisonnment. A
sent enci ng proceedi ng was schedul ed for January 10, 2002. Just
prior to that proceeding, the court received a notion signed by
def endant aski ng for appoi ntmrent of new counsel, to withdraw his
guilty plea and to "dism ss" the presentence report.

The typewritten notion is in English, a |anguage
def endant does not speak or understand. Defendant is a citizen
of the Dom ni can Republic and speaks only Spanish. It now
appears that the notion was prepared by a jail house | awer to
whom def endant had conpl ai ned about his attorney. The contents
of the notion were not translated for defendant. The notion

contains statements which contradi ct statenents nade by def endant



in his sworn plea colloquy, and which conflict with statenents
made by defendant at proceedi ngs on January 10, 2002.

The notion attributes a statenent to defendant that he
was assured by his attorney that his sentence woul d be
"approxi mately 18 nonths." Defendant hinself, however, has now
stated that he was actually told his sentence woul d be about 18
months by his wife whom he states, was so advised at his
arrai gnnent by an unnaned associate of his counsel. Defendant's
counsel is a sole practitioner and has no associ ates. Defendant
now states that his attorney told himhe would be sentenced at
| evel 32 of the federal sentencing guidelines. Had the
sent enci ng proceeded and had the court accepted the revised
concl usion of the probation officer that defendant was not in
fact a supervisor in the drug organi zation, his total offense
| evel would have been 32. See U S . S.G 8§ 2D1.1(b)(6). Any
downwar d departure woul d have been fromthat |evel

The notion suggests that defendant wi shes to w t hdraw
his guilty plea and proceed to trial. At proceedi ngs on January
10, 2002, however, defendant reaffirnmed his guilt and appeared to
be interested only in obtaining the | owest sentence practicable.
Def endant appeared to be unaware of the potentially far greater
sent enci ng exposure he could face if the plea agreenent is

nullified and he is convicted in a trial.



Def endant ultimately nmade clear that the gravanen of
his conplaint is that his attorney had not adequately "expl ai ned
things" to him Defendant did affirmhis desire for appointnent
of new counsel

The court does not find fault with defense counsel.
Defendant's attorney negotiated a favorable plea agreenent in the
face of strong evidence of guilt and secured downward departure
notions under U . S.S.G 8§ 5K1.1 and 18 U.S.C. § 3553(e). He
succeeded in obtaining the agreenent of the probation officer and
the prosecutor that an enhancenent for a supervisory role should
be renmoved. Counsel represents that he reviewed the PSR w th
defendant with the assistance of an experienced court interpreter
and t hought he had addressed all of defendant's questions.

Nevert hel ess, defendant now | acks confidence in current
counsel from whom he mai ntains he has been unable to obtain an
under standi ng of information related to sentencing which he
regards as inportant. Wthin reason, the court wants to ensure
t hat defendant has an opportunity to do so. The court wll thus
grant his request for appointnent of new counsel.

The court, however, will deny the notion to wthdraw
the guilty plea. The notion was not dictated by or translated
for defendant. It contains assertions inconpatible with those
now articul ated by defendant hinself. The notion will be denied

wi t hout prejudice to defendant to file any subm ssion deened



appropriate after consultation with and advice from new counsel.
Sentenci ng proceedings will be deferred pendi ng appoi nt nent of
new counsel and his apprising the court as to how def endant
proposes to proceed.

ACCORDI NG&Y, this day of January, 2002, upon
consi deration of defendant's pro se Mition for New Defense
Counsel and to Retract CGuilty Plea (Doc. #44, all parts), after
proceedi ngs of January 10, 2002 pertinent thereto and consi stent
wth the foregoing, IT IS HEREBY ORDERED that said Mdtion is
CRANTED as to appoi ntnment of new counsel and is otherw se DEN ED

W t hout prej udice.

BY THE COURT:

JAY C. VWALDMAN, J.



