IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELLEN KEEN,
Plaintiff, : CIVIL ACTI ON
V. : NO. 00- 3758
D.P. T. BUSI NESS SCHOOL,

Def endant .

VEMORANDUM

BUCKWALTER, J. January 9, 2002

Plaintiff alleges discrimnation in violation of the
Age Discrimnation in Enploynent Act (“ADEA’) and retaliation in
violation of Title VII of the Cvil R ghts Act of 1964.
Presently before the Court is Defendant’s Mtion for Summary
Judgnent pursuant to Rule 56(c). For the reasons stated bel ow,

Defendant’s Motion is granted.

FACTS
Ell en Keen (“Keen” or “Plaintiff”) was hired by D P.T.
Busi ness School (“DPT” or “Defendant”) on Novenber 24, 1997 for a
full-time, grant-funded position as a Case Manager. DPT provides
its students with the necessary technical and professional
training to secure jobs in the business workplace. A ngjor
conmponent of DPT's programis career counseling and job

pl acenent. Plaintiff was responsible for nanagi ng students who



received training at DPT and whose tuition was entirely paid for
by an entity know as the Private Industry Council of Philadel phia
(“PIC").? Plaintiff’s position as a Case Manager was itself
funded by PIC pursuant to a contract between DPT and PIC (the
“DPT/PIC Contract”). Plaintiff retained this position for a
period of approximtely 20 nonths at which tine she voluntarily
resigned, citing the culmnation of nonths of discrimnation and
retaliation perpetrated agai nst her by Defendant.

According to Plaintiff, DPT discrimnated agai nst her
when it passed her over for pronotions twice in a tw nonth
period, at a tinme when she was 50 years old. The positions in
question, Director of Career Services and Student Rel ations
Coordi nator, were awarded to two younger wonen, who arguably had
| ess education, |ess relevant work experience, and who had worked
for Defendant far less tinme than Plaintiff. The pronotion for
Director of Career Services was awarded to Karen Roberts in
January 1999. M. Roberts was 32 years of age at the tine. The
St udent Rel ations Coordi nator position was awarded to Paul a
Sandusky in March 1999. M. Sandusky was in her early to md-
twenties at the tine she received the pronotion.

Nei t her position was posted by DPT. Therefore,

Plaintiff did not apply for either position. |In fact, Plaintiff

1. PIC receives funds fromthe Pennsyl vani a Departrment of Wl fare, which in
turn receives funds fromthe federal governnent pursuant to the Job Training
Partnership Act. DPT is one of PIC s subcontractors.
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di d not becone aware of the openings until after DPT had al ready
selected Ms. Roberts and Ms. Sandusky to fill the positions.
Prior to the pronotions in question, Plaintiff’s
performance at DPT as a PI G funded Case Manager was, for the nost
part, viewed favorably by DPT and Plaintiff’s direct supervisor,
Doni Boyer. Boyer evaluated Plaintiff’'s early work performance
in witing after Keen had been enployed by DPT for 90-days. In
this 90-day eval uation, Boyer described Plaintiff as a “strong

communi cator,” who “has denonstrated good ideas;” as “reliable,”

“dependable,” and wlling to put in “extra tinme;” as

“adventuresone,” “resourceful,” and “innovative;” as soneone who
di spl ays “very good judgnent,” “a strong planner who respects and
produces high-quality results;” “very proactive and sol utions-
oriented;” and whose “quality, attention to detail and accuracy
are exenplary.”

Despite the positive nature of Plaintiff’s witten
eval uation, Keen chose to focus in on the few areas where her
supervi sor expressed criticismabout her work performance. In
t he 90-day eval uation, Boyer noted that there was “still roomfor
i nprovenent;” that “there can never be enough positive attitude;”
that Plaintiff would “devel op nore finesse as the position

becones nore famliar;” and advised Plaintiff to “let the m nor,

uni nportant things go.” Plaintiff responded to the 90-day



evaluation in witing by stating, “1I would have to say that,
overall, | amdisappointed with the results of ny evaluation.”

By June of 1998, approximately six nonths after
Plaintiff was initially hired and six nonths prior to the subject
pronotions were awarded to Ms. Roberts and Ms. Sandusky, Keen’s
di ssatisfaction wwth her job at DPT was apparent. Anpbng ot her
signs of discontent, Plaintiff engaged in a full-fledged job
search for a new position at another place of enploynent.

Bet ween June 1, 1998 and the tine of Plaintiff’s resignation,
Keen sent her resune to 47 different enployers in response to job
posti ngs.

Plaintiff’s dissatisfaction with her job at DPT appears
to have stemmed from her di sappointnent with the 90-day
eval uation given to her by Boyer. |In addition, Plaintiff
possessed a general mstrust of DPT, her direct supervisor, Don
Boyer, and the Director of Curriculum and Devel opnent, Gary
Achilles. Plaintiff’'s discontent and distrust are well
docunented in a personal journal she started keeping a few weeks
after she began working at DPT.

By way of exanple, Plaintiff’s first journal entry,
dated 12/ 97, describes a discrepancy between the $31,500 yearly
salary PIC had earmarked for her position in the DPT/PIC Contract
and the $27,500 yearly salary DPT was actually paying Plaintiff.

Plaintiff insists that DPT was billing PIC the full salary of



$31, 500 and pocketing the difference. According to Plaintiff,
DPT was “stealing $4,000 from|[her] and defrauding the governnent
via PIC.” However, an exhibit attached to Plaintiff’s notion
opposi ng summary judgnent establishes that DPT invoiced PIC
$36, 879. 65, representing 16 nonths of Plaintiff's salary at
$27,500 a year.

Plaintiff received her first annual evaluation from
Boyer on Decenber 4, 1998 and was again dissatisfied wwth the
results. In her evaluation of Plaintiff, Boyer descri bed Keen as
“a role nodel” of reliability, who “enjoys |earning and al ways
asks clarifying questions.” Boyer rated Plaintiff’s job
know edge as “outstanding,” and wote of Keen, “Ellen is a
stickler with her students — just as she is when it conmes to the
quality of her own work,” and “Ell en has done a great job of
grow ng into her position.” However, Plaintiff was not appeased,
characterizing Boyer’s comments as “annoying,” and stating that
Boyer’s “positive remarks were interlaced with patronizing,
condescendi ng ones.”

Plaintiff also details events occurring the first week
of July 1998 when she believed DPT pressured her to commt
i nsurance fraud. The incident involved a DPT student who was
i njured when a chair she was sitting on in one of DPT s
cl assroons col | apsed under the student’s weight. Plaintiff

all eges that Gary Achilles, the Director of Curriculum and



Devel opnent, and | ater Doni Boyer, Plaintiff’s inmediate
supervisor, insisted that Keen change her witten notes
describing the incident to conformto an insurance form which
Achilles was preparing. The requested change concerned referring
to a replacenent chair for the injured student as “supportive” as
opposed to Plaintiff’s chosen word of “sturdy.” After Plaintiff
expressed her concern over this request, both Achilles and Boyer
dropped the matter with Plaintiff. Nonetheless, Plaintiff
continued to be troubled by these events, witing in her personal
journal that she was convinced that she would be fired for not
conplying with her supervisors’ request.

The Court explains in sone detail the events occurring
prior to Plaintiff not being selected for pronotion only to note
that Plaintiff’s many and varied conplaints do not specify that
age discrimnation played a factor in the objectionable
enpl oynent conditions to which Keen perceived she was subj ected
and which evidently caused her unhappi ness at DPT. In short,
Plaintiff’s personal journal establishes that she was not happy
at her job, distrusted her enployers and never anticipated to
remain at DPT | ong before she was ever passed up for the
pronotions in January and March 1999.

When Plaintiff first became aware that she had not been
considered for the position of Director of Career Services in

January 1999, she expressed her disappointnment to Boyer. Wile



Plaintiff did not verbalize to Boyer her concerns of being passed
over for pronotion in favor of a younger enployee, Keen noted in
her personal journal, “Karen [Roberts] is much younger than
and, therefore, could not have as nuch qualifying experience as
|. She has worked at DPT for less time than I. She has |ess
education than | — a B.S. in Finance. | don’t understand how
with this kind of background, [DPT] could have thought she was
more qualified than I, and | find it all very curious.”

When Plaintiff becane aware that she was not consi dered
for pronotion a second tinme, for the position of Student
Rel ati ons Coordi nator, Keen was so upset she | ost sleep for
several days. Plaintiff first |earned the news through office
gossip on Friday, March 25, 1999 and was officially infornmed by
DPT the followi ng Monday. Plaintiff’s stronger reaction to not
bei ng selected a second tinme was due in part to the fact that
Paul a Sandusky, who was awarded that pronotion, would becone her
i mredi at e supervisor.?2 For Plaintiff, this nmeant that she would
have to take direction froman individual in her md-twenties,
who Plaintiff perceived as |less qualified than she.

On the Monday that Plaintiff was officially infornmed by
Def endant that Ms. Sandusky woul d be assum ng the Student

Rel ati ons Coordi nator position, Plaintiff was given a

2. The position of Student Rel ations Coordi nator was previously held by Doni
Boyer, Plaintiff’'s imedi ate supervisor. As a result of Paula Sandusky
assum ng Boyer’s position, M. Sandusky woul d beconme Plaintiff’'s new

supervi sor.



di sci plinary warning by the Head of Human Resources, Kathy
Friant, and by Boyer, who would remain Plaintiff’s i medi ate
supervisor until M. Sandusky officially assunmed her new position
as Student Rel ations Coordinator. Friant and Boyer expressed
concern that Plaintiff was violating the custoner service

envi ronnent at DPT because Keen had been cl osing her office door.
In addition, Plaintiff was cited for “disrupting flow of work in
ot her departnents through excessive display of negative attitude”
because Keen took “tinme away from staff and departnent heads by
frequently discussing discontent with school and personal

i ssues.” Boyer and Friant asked Plaintiff to sign a
“Disciplinary Warning Notice” and told Keen that she could reply
inwiting to DPT' s charges.

Plaintiff responded to DPT's disciplinary action the
very next day, on March 30, 1999, by filing a formal conpl ai nt
wth the EEOC in the formof a letter alleging that DPT had
engaged in age discrimnation by passing Plaintiff over for two
pronotions. A copy of this letter was handed to Boyer by
Plaintiff, who stated that it was in response to the disciplinary
war ni ng.

After Plaintiff filed her formal conplaint with the
EEQCC, she continued to work as a Case Manager with DPT for a
period of four nmonths, a period of tinme during which Keen clains

to have been subjected to retaliatory conduct by DPT. Plaintiff



submtted a second letter to the EECC in May 1999 in which she
conpl ains that DPT retaliated agai nst her on two occasi ons;

first, when DPT accused Plaintiff of a huge overage in connection
with Keen’s use of DPT s photocopy equi prent and second, when DPT
verified an expense voucher Plaintiff had submtted to DPT.

In her brief filed in connection with the instant
nmotion, Plaintiff alleges nunerous other incidents of retaliatory
conduct. For Plaintiff, the straw that broke the canel’s back
occurred during a faculty neeti ng when Karen Roberts, who
received the first pronotion in January of 1999, “proceeded to
chew [ Keen] out in front of everyone who was in attendance,”
concerning a difference of opinion the two wonen had over
cancel ling classes to accommopdate a job fair for DPT students.
Plaintiff was so distraught at Ms. Roberts’ outburst, she
returned to her office at the conclusion of the neeting and typed

out her resignation.

1. LEGAL STANDARD

A notion for sunmary judgnent shall be granted where
all of the evidence denonstrates “that there is no genuine issue
as to any material fact and that the noving party is entitled to
a judgnent as a matter of law” Fed. R GCv. P. 56(c). Wen
considering a notion for sunmary judgnent, a court nust view all
inferences in a light nost favorable to the nonnoving party. See

United States v. Diebold, Inc., 369 US. 654, 655, 82 S. Ct. 993,
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994, 8 L. Ed. 2d 176 (1962). Wile all inferences are to be
drawn in Plaintiff's favor, the Court need not indul ge al

possi bl e inferences. Gay v. York Newspapers, Inc., 957 F. 2d

1070, 1082 (3d Cir. 1992) (citing Henn v. National Geographic

Soc’y, 819 F.2d 824, 830 (7th Cr. 1987).

[11. DI SCUSSI ON

The ADEA prohibits age discrimnation in enploynment
agai nst an individual over age 40. 29 U S.C 8§ 623(a)(1).
“Because the prohibition against age discrimnation contained in
the ADEA is simlar in text, tone, and purpose to the prohibition
agai nst discrimnation contained in Title VII, courts routinely
| ook to | aw devel oped under Title VIl to guide an inquiry under

the ADEA.” Barber v. CSX Distrib. Servs., 68 F.3d 694, 698 (3d

Cr. 1995) (citations omtted). Thus, the Court follows the
evidentiary framework first set forth by the Suprenme Court in

McDonnell Dougl as Corp. v. Geen, 411 U.S. 792, 93 S. Ct. 1817,

36 L. Ed. 2d 668 (1973)and subsequently refined in Texas Dep't of

Cnty. Affairs v. Burdine, 450 U S. 248, 101 S. C. 1089, 67 L

Ed. 2d 207 (1981). Under this framework, a prima facie case
creates an inference of unlawful discrimnation. The burden of
production then shifts to the enpl oyer who can dispel the
inference by articulating a legitimte, nondiscrimnatory reason
for its actions. |If the enployer neets this burden, the enpl oyee

must then prove by a preponderance of the evidence that the
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articul ated reasons are a pretext for discrimnation. Duffy v.

Paper Magic Goup, Inc., 265 F.3d 163, 167 n.1 (3d G r.2001).

A Failure to Pronote

1. Prima Facie Case

In order to nmake out a prina facie case of
discrimnation for failure to pronote, a plaintiff nust
ordinarily show. 1) that he belongs to the protected class, 2)
that he applied for and was qualified for the job, 3) that
despite his qualifications he was rejected, and 4) that the
enpl oyer either ultimately filled the position with sonmeone
sufficiently younger to permt an inference of age discrimnation
or continued to seek applicants from anong those havi ng
plaintiff’s qualifications.” Barber, 68 F.3d at 698 (quoting
Fowe v. C & C Cola, 868 F.2d 59, 61 (3d Cr. 1989).

It is undisputed that Plaintiff was 50 years of age
when she was not selected for the pronotions in question and the
successful candidates were in their early twenties and thirties.
Therefore, Plaintiff has nmet prongs one and four of the prinma
facie test.

However, Defendant asserts that Plaintiff did not apply
for either of the available pronotions nor did Defendant consider
her for either position. Furthernore, because Plaintiff did not
apply for and was not considered for the subject pronotions,

Def endant did not reject Plaintiff as a candidate for the
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positions in question. Therefore, Defendant argues, Plaintiff
fails prongs two and three of the prima facie test.

DPT readily admts that it did not post either position
and acknow edges that Plaintiff was not aware of the positions in
question until after other, younger candi dates had been sel ected.
It appears that DPT used no formal procedures for posting notice
of avail able pronotions or for determ ning who was to be offered
such pronotions. The Third Crcuit recogni zes that such inform
and secretive procedures are suspect, both because inportant
informati on may not be available to those individuals who are
menbers of a protected class and because such procedures place no
check on individual biases. Therefore, a relaxation of the
application elenent of the prima facie case is appropriate when
an enpl oyer’s pronotion procedures are informal, secretive and

subjective. See EEOC v. Metal Serv. Co., 892 F.2d 341, 350 (3d

Cr. 1990); see also Roberts v. Gadsden Menmil Hosp., 835 F.2d

793, 797 (11th Cr. 1988) (“when the failure to pronote arises
out of an informal, secretive selection process . . . a plaintiff
may raise an inference of intentional, racially-disparate
treatnment w thout proving he technically applied for, and failed

to obtain, the pronotion.”); Carm chael v. Birm ngham Saw Wrks,

738 F.2d 1126, 1133 (11th Cr. 1984) (“a plaintiff nmakes out a
prima facie case — that is, he creates a presunption of

di scrimnation and forces the enployer to articulate legitimte

12



reasons for his rejection — as long as he establishes that the
conpany had sone reason or duty to consider himfor the post”).
Thus, given that DPT did not post notice of the availability of
the pronotions at issue, Plaintiff is not required to have
applied for the pronotions as part of her prima facie case.

Simlarly, the fact that DPT did not formally reject
Plaintiff for the subject pronotions because DPT did not consider
her for the positions in question, will not defeat Plaintiff’s
prima facie showing. There is no discernable reason why
Def endant shoul d have consi dered Karen Roberts, who was pronoted
to Director of Career Services, and Paul a Sandusky, who was
pronoted to Student Rel ations Coordi nator, but not considered the
Plaintiff. Despite DPT' s argunent that Keen was not qualified
for either pronotion because Plaintiff |acked marketing and sal es
experience, the record arguably supports Plaintiff’s position
t hat she possessed rel evant work experience and superior academ c
credentials to that of Ms. Roberts and Ms. Sandusky, who both
possessed | ess seniority than Plaintiff. Accordingly, the Court
finds that Plaintiff has nmade out a prima facie case of failure
to pronote age discrimnation.

2. Legitimate Nondiscrimnatory Reason

Once a plaintiff establishes a prinma facie case, the
| aw creates a presunption of unlawful discrimnation, and the

def endant enpl oyer nust articulate a “legitimte
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nondi scrim natory explanation for the enployer's adverse

enpl oynent action.” Seman v. Coplay Cenment Co., 26 F.3d 428, 432

(3d Cir. 1994). |If the enployer puts forth a |egitinate business
expl anation, “then the presunption of discrimnatory intent
created by the enployee's prima facie case is rebutted and the

presunption sinply ‘drops out of the picture. Id. (quoting St.

Mary's Honor Ctr. v. Hicks, 509 U S. 502, 511, 113 S. . 2742,

2749 (1993)).

Def endant asserts that its primary reason for not
considering Plaintiff for the pronotions was that Keen was
performng well as a PICfunded Case Manger pursuant to a
contract with PIC that did not expire until My 1999, long after
the two positions that Plaintiff clains she should have been
considered for were filled in January and March 1999. The
DPT/ PI C Contract was a lucrative endeavor that earned DPT
substanti al anounts of noney. DPT believed that Plaintiff’s
performance as Case Manager of PIC-funded students was inportant
to the continued success of DPT's PICfunded prograns and di d not
wsh to disrupt Plaintiff’s ongoi ng managenent of PIC funded
students by noving her to a different position.

The Court notes that Plaintiff was not a party to any
contract between DPT and PIC. Subsequent to the hiring of
Plaintiff, however, DPT did nanme Keen as the Case Manager

responsi bl e for managi ng Pl C-funded students in a new contract
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DPT had proposed to PIC and PIC | ater approved. PIC required the
names of all DPT staff providing services under the contract
before invoices would be paid for PICfunded sal ari es.

Def endant al so mai ntains that the individuals
ultimately selected for the pronotions were the best candi dates
for the job and cite several arguably |egitinate considerations
that it nmaintains factored into the determ nation. According to
DPT, both the Director of Career Services position and the
St udent Rel ati ons Coordi nator position required sales and
mar keti ng experience, experience which Defendant asserts
Plaintiff was |acking.

3. Pretext

In this final stage, Plaintiff now has an opportunity
to show that the legitinmate reasons proffered by the enpl oyer
were pretexts for what, in reality, was a discrimnatory

noti vati on. See Sinpson v. Kay Jewelers, 142 F.3d 639, 644 n.5

(3d Cir. 1998); see also Jackson v. University of Pittsburgh, 826

F.2d 230, 232 (3d Cr. 1987). In the context of sunmary
judgnent, this neans the plaintiff nust present evidence “from
which a factfinder could reasonably either (1) disbelieve the
enployer's articulated legitimte reasons; or (2) believe that an
i nvidious discrimnatory reason was nore likely than not a
notivating or determ native cause of the enployer's action.”

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cir. 1994).
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As noted above, in its brief noving for summary
j udgnment, Defendant has articul ated two reasons for not
considering Plaintiff for pronotion: (1) DPT did not wish to
disrupt Plaintiff’s ongoi ng managenent of PIC-funded students by
moving her to a different position; and (2) Plaintiff did not
possess the requisite sales and marketi ng experi ence necessary
for either position. 1In addition, Plaintiff has conbed the
record and extracted two nore reasons that Defendant appears to
have asserted for failing to pronote Plaintiff: (3) Plaintiff is
at fault because she did not create a new position for herself;
and (4) Plaintiff’s negative attitude precluded her from
consi derati on.

a. Necessity of Keeping Plaintiff as PIC funded
Case Manager

Plaintiff criticizes Defendant’s assertion that she was
not pronoted because DPT needed her to continue as a Pl C funded
Case Manager in order to ensure the success of the DPT/PIC
Contract. First, Plaintiff distorts Defendant’s articul ated
reason and asserts that it is DPT's position that Plaintiff was
doi ng such a good job in her capacity as a PIC funded Case
Manager that there was no reason to pronote her. Next, in order
to denonstrate that Defendant’s articul ated reason, as
characterized by Plaintiff, is not credible, Plaintiff argues
that DPT did not in fact believe Keen was performng well as a

Pl C-funded Case Manager, pointing to the 90-day and annual
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per f ormance eval uati ons, which according to Plaintiff, were not
excellent. Plaintiff also points to a nmenorandumentitl ed

“I nappropri at e/ Unpr of essi onal behavi or wi tnessed and supported by
DPT personnel” in which Doni Boyer noted that “Ellen only
received a 4% rai se due to negative attitude — She has sone very
good qualities for her position. Had she exhibited a positive,
professional, attitude with flexibility, she would have received
the full 5%raise.”

Plaintiff contends that it is totally incongruous that
she could be so good at her job, and at the sane tine, have such
a negative attitude. Therefore, Plaintiff argues, because the
eval uati ons and the nmenorandum are inconsistent with Defendant’s
position that Plaintiff’s work as a PI G funded Case Manager was
val ued and part of the reason for the success of the DPT/PIC
Contract, DPT's articulated reason is not worthy of credence.

The Court notes that Plaintiff’s characterizations,
al t hough seem ngly i nnocuous, appear to be an attenpt by
Plaintiff to create a fal se discrepancy. Defendant never
mai ntai ned that Plaintiff perfornmed her job with perfection. By
t he sane token, Defendant never declared that Plaintiff’s job
performance was substandard. Rather, Defendant nerely did not
want to nove Plaintiff fromthe position of a PIC funded Case
Manager because she was doing a fine job in that capacity and DPT

“needed to keep her right there doing that.” According to
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Def endant, Case Managers were difficult positions to fill and
retain and Plaintiff was part of the reason for the success of
the DPT/PIC Contract and that is the reason that Plaintiff was
not considered for either pronotion.

In short, the fact that Plaintiff was personally
di ssatisfied with her perfornmance eval uations and received a 4%
as opposed to a 5% salary increase because of a negative attitude
does not “denonstrate such weaknesses, inplausibilities,
i nconsi stenci es, incoherencies, or contradictions in the
enpl oyer's proffered legitimte reasons [such] that a reasonabl e
factfinder could rationally find themunworthy of credence and
hence infer that the enployer did not act for [the asserted] non-
discrimnatory reasons.” Fuentes, 32 F.3d at 765 (internal
guotation omtted).

b. Plaintiff’s Lack of Sal es and Marketing
Experi ence

Plaintiff al so questions Defendant’s assertion that she
| acked essential sales and marketing experience necessary to
obtain either pronotion. |In the fields of career counseling and
j ob placenent, “marketing” relates to pronoting students to
prospective enpl oyers and “sales” refers to placing students in
per manent positions. Utimately, sales and nmarketing skills were
essential to ensure that DPT students were happy and satisfied so

that they would refer other people to DPT for training.
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Plaintiff does not dispute that sales and marketing
experience were necessary preconditions to obtaining the
pronotions in question. Rather, Plaintiff asserts that she has a
weal th of experience doing the precise type of sales and
mar keti ng that Defendant required for the subject pronotions.

DPT reserves for itself the power to decide whether an
enpl oyee possesses sufficient sales and narketing experience to
handl e the career counseling and job placenent functions
inportant to the pronotions in question. The Third Crcuit has
stated that “barring discrimnation, a conpany has the right to
make busi ness judgnents on enpl oyee status, particularly when the
deci sion invol ves subjective factors deened essential to a

certain position.” Ezold v. WIf, Block, Schorr and Solis-Cohen,

983 F.2d 509, 527 (3d Cr. 1992) (citations omtted).

“When an enpl oyer relies on its subjective eval uation
of the plaintiff’s qualifications as the reason for denying the
pronotion, the plaintiff can prove the articul ated reason is
unwort hy of credence by presenting persuasive conparative
evi dence that non-nenbers of the protected class were eval uated
nore favorably, i.e., their deficiencies in the sane
qualification category as the plaintiff’s were overl ooked for no
apparent reason when they were pronoted[.]” Ezold 983 F.2d at

531.
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Here, Plaintiff offers her resune in conparison with
the resunes of Ms. Roberts and Ms. Sandusky, those ultimately
chosen for the pronotions, to establish that the criterion relied
upon by DPT was nerely a pretext for discrimnation. Plaintiff’s
resune indicates that she “counsel ed academ cal ly and/ or
econom cal |l y di sadvantaged adults and youth regardi ng career
deci sion-nmaki ng.” Keen al so had experience in “screen[ing]
applicants for referral to appropriate training and/or
enpl oynent.” The experience Plaintiff acquired at DPT i ncl uded
|argely adm nistrative skills involved with the managenent of
students secured through PIC funding, including conpleting of al
paperwor k, attending PIC neetings, and taking daily attendance.
Al t hough job responsibilities of the PIC Case Manager position
i ncl uded counseling and job devel opnment aspects, Plaintiff was
not primarily responsible, if at all, for pronoting DPT students
to prospective enployers and placing students in pernanent
positions, an essential function of the pronbtions in question.

Karen Roberts’ experience included enploynent at O sten
Fi nancial Staffing where she was responsible for recruiting,
screening, interview ng, evaluating, and placenent of para-
pr of essi onal and professional financial candidates. At dsten
Financial Staffing, Roberts placed as many as 100 clients in
positions of enploynment. Paula Sandusky’s experience included

enpl oyment as a Pl acenent Specialist at Contenporary Staffing
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Sol utions where she recruited potential applicants through resune
screening, job fairs and internet searches; interviewed
candi dates for admnistrative and clerical positions; managed
enpl oyee job placenent, and nai ntai ned an active database through
reactivation of and continuous contact with regi stered enpl oyees.

Based upon this evidence, Plaintiff has not shown that
she conpares favorably in the category of sales and narketing
wth either of the two successful, younger candi dates, and
therefore has failed to show that DPT did not pass her over for
the legitimate reason it asserted. Consequently, she |oses the
benefit of the inference of unlawful discrimnation that arises
when the enployer’s legitimate articulated reason is shown not to
be the real reason for the enployer’s discrimnatory action.
Absent that inference, Keen cannot prevail unless she has
produced direct evidence independently sufficient to show
discrimnatory aninus, and this, Plaintiff has not done.

c. Plaintiff’s Failure to Create a New Position

Plaintiff tries to reinforce her claimof pretext by
relating a discussion occurring between herself and her
supervi sor, Doni Boyer, in which Boyer told Plaintiff that it was
Plaintiff’s own fault she was still at the sane entry-|evel

position for which she had been hired, because she had failed “to
create a new position” for herself. This conversation took place

imedi ately after Plaintiff became aware that Karen Roberts was
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pronoted to the Director of Career Services position, when
Plaintiff met with Boyer to discuss her disappointnent at not
bei ng considered for the pronotion. In her brief in opposition
to sunmary judgnment, Plaintiff identifies four DPT enpl oyees who
were successfully pronoted by Defendant w thout having to create
new positions for thenselves. Plaintiff argues that this
disparity evidences DPT's unfair treatnent toward her

There is no indication that the comments by Boyer were
a policy pronouncenent of DPT. Rather, Boyer’s inadequate
response to Plaintiff’s inquiry as to why she did not receive the
pronotion in question nerely explained to Plaintiff how Boyer
hersel f, advanced at DPT. Accepting that Boyer told Keen that
she nust create a new position in order to receive a pronotion at
DPT does not denonstrate that Defendant’s other articul ated
reasons (i.e., that DPT needed to retain Keen in the capacity of
a Pl Cfunded Case Manager pursuant to the DPT/PIC Contract or
that Plaintiff |acked sales and marketing experience) are
pretextual. Plaintiff is attenpting to bring oranges into the
apple cart by extracting m scell aneous statenents fromthe record
to show weaknesses in the Defendant’s proffered legitimte
reasons. It has never been Defendant’s position that Plaintiff
was not pronoted because she failed to create a new position for
herself. Plaintiff testified at her unenpl oynent conpensati on

heari ng that aside from Boyer’s offhanded conment, no one at DPT
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had ever told her that she would need to create a new position in
order to advance in the conpany. Boyer’s remark, standing al one
does not call into question DPT's articul ated reasons for passing
Plaintiff over for pronotion.
d. Plaintiff’s Negativity

Plaintiff also pulls fromthe record Doni Boyer’s
deposition testinony in which Boyer stated that Plaintiff’s
negativity, her lack of a “can-do” attitude and her failure to
gi ve 150 percent were all reasons why Boyer woul d not reconmend
Plaintiff for a pronotion into any position anywhere in the
conpany. Plaintiff asserts that Boyer’s statenent is in direct
contradiction to DPT's previously articul ated reason that Keen
was not pronoted because she was doing such a good job as a PI G
funded Case Manager that Defendant woul d not consider noving her
fromthat position and disrupting her work in the m dst of
managi ng the DPT/PIC Contract. Thus, Plaintiff argues, this
contradiction warrants the inference that Keen's age was a factor
in DPT's failure to pronote her.

Fromthe early stages in Plaintiff’s enploynent with
DPT, Boyer counseled Plaintiff that there was “still room for
i nprovenent;” and that “there can never be enough positive
attitude.” Boyer later issued an official disciplinary warning
notice to Plaintiff citing Keen's “excessive display of negative

attitude.” It is evident fromthe record, that Plaintiff’s
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negative attitude proportionally increased as her job
sati sfaction decreased.

The fact that Plaintiff’s i mredi ate supervi sor woul d
not recomrend Plaintiff for a pronotion because of her negative
attitude does not translate into an act of age discrimnation,
nor does it corroborate Plaintiff’s theory of pretext . Boyer’s
coment nerely expresses Boyer’s opinion that Plaintiff was a
chroni c conpl ainer and | acked a can-do attitude, and therefore,
that Plaintiff was not a good candidate for a pronotion.

Furt hernore, although Boyer was Plaintiff’s i nmedi ate supervi sor,
she had no direct decision making authority with respect to who
recei ved pronotions at DPT. This was particularly so in the case
of the Director of Career Services, a position in a different
departnent than for which Boyer had supervisory responsibilities.

In short, Plaintiff does not point to direct or
circunstantial evidence fromwhich a fact finder would reasonably
di sbel i eve Defendant’s articulated reasons that it did not want
to disrupt Plaintiff’s ongoing managenent of PIC-funded students
and the lucrative contract thereunder or that Plaintiff |acked
the requisite sales and marketing experience. Furthernore,
Plaintiff has not established that an invidious discrimnatory
reason was nore |ikely than not the determ native cause of its
actions. Therefore, Plaintiff’s claimof discrimnation in

violation of the ADEA is di sm ssed.
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B. Retaliation
In order to make out a prima facie case of retaliation,
Plaintiff rmust show (1) that she opposed unl awful enpl oynent
practices or engaged in activity protected by the ADEA, (2) that
Def endant took adverse action against her; and (3) that a causal
link exists between the protected activity or opposition and the

enpl oyer’ s adverse action. See Robinson v. Cty of Pittsburgh,

120 F. 3d 1286, 1299 (3d Cir. 1997).

1. Protected Activity

Def endant does not contest that Plaintiff engaged in a
protected activity when she filed an adm nistrative conpl ai nt
with the EECC. However, Plaintiff asserts that her discussion
with her then supervisor, Doni Boyer, in January 1999, in which
Plaintiff raised concerns at being passed over for the position
of Director of Career Services, constituted an infornmal protest
of discrimnatory enploynent practice entitled to protection
under the ADEA. This designation is inportant because, if
warranted, all conduct engaged in by DPT after January 1999 woul d
be anal yzed to ascertain whether Plaintiff was subjected to
adverse enpl oynent action as opposed to considering only the
events occurring after March 30, 1999, when Plaintiff filed her
first EEOC conpl aint.

The ADEA provides that a person has engaged in

“protected conduct” when she opposes discrimnation on the basis
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of age. See 29 U S.C. 8 623(d). Wen Plaintiff conplained to
Boyer after not being selected for the position of D rector of
Career Services, Plaintiff expressed that she felt unappreciated,
under-utilized and under-conpensated for what she knew and for
what she was capabl e of acconplishing. However, this
conversation does not explicitly or inplicitly allege that age
was the reason for the alleged unfairness. “A general conplaint
of unfair treatnent does not translate into a charge of illega

age discrimnation.” Barber v. CSX Distrib. Servs., 68 F.3d 694,

702 (3d Gr. 1995). Accordingly, Plaintiff’s conversation with
Boyer cannot constitute the protected activity for which after
occurring adverse enpl oynent actions are neasured. Therefore,
only DPT' s conduct occurring after the filing of Plaintiff’s EECC
conplaint will be analyzed with respect to Plaintiff’s
all egations of retaliation.

2. Adverse Enpl oynent Action

To be adverse action, conduct nust be “serious and
tangi bl e enough to alter an enpl oyee’ s conpensation, terns,
conditions, or privileges of enploynent[.]” Robinson, 120 F. 3d
at 1300. “Not everything that nakes an enpl oyee unhappy
qualifies as retaliation, for otherwi se mnor and even trivial
enpl oyment actions that an irritable, chip-on-the-shoul der
enpl oyee did not like would formthe basis of a discrimnation

suit.” 1d. (citations omtted). Plaintiff clainms that she was
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the victimof numerous acts of retaliation in response to her
filing a formal conplaint of discrimnation wth the EECC, none
of which the Court finds rise to the | evel of adverse enpl oynent
action.

First, Plaintiff conplains that an adm nistrative
enpl oyee called her on May 6, 1999 concerning nore than 7000
copi es charged to her photocopy machine code in a week’s period.
Plaintiff’s position is that she did not nmake the copies and that
t he overage and subsequent accusation of m susing her photocopy
privileges was a purposeful act engaged in by DPT in retaliation
for filing her EEOC conplaint. However, there is nothing to
suggest that the matter was not entirely dism ssed after Keen
expl ained that she did not and could not have nade the copies in
gquestion because she was out of the office at the tine the copies
wer e made.

Plaintiff also conplains that, on the sane day as the
phot ocopy i ncident, Doni Boyer returned an approved expense
rei mbursenment form with the nane “Mke,” the word “Unity,” and
t he nunber synbol witten on the bottom of the expense
rei moursenment form Plaintiff assunmed that Boyer had call ed
soneone naned M ke at Unity District CAO, where Plaintiff had
spent the day recruiting, to verify her whereabouts as clai med on
the voucher. Plaintiff argues that DPT had never before verified

her whereabouts and did so on this day to humliate her as a form
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of retaliation for filing her EEOCC conplaint. However, Plaintiff
subsequently admtted in her deposition that she had no basis for
her assunptions other than speculation. Plaintiff never knew why
the word “M ke,” the work “Unity” and the nunber synbol appeared
at the bottom of her expense reinbursenent form Defendant
clains that it was not checking up on Plaintiff but that Boyer
had used Plaintiff’s expense rei nbursenent formto jot down a
phone nunber while she was on the phone. However, even if

Def endant was checking up on Plaintiff, there is nothing in the
record which indicates that DPT acted i nappropriately. The
expense voucher was approved by Plaintiff’s supervisor in a
timely manner.

Plaintiff next conplains that DPT rel ocated her office
fromthe school’ s Northeast Phil adel phia |ocation to its canpus
in Center City, Philadel phia, effective June 6, 1999. According
to the record, DPT was experiencing difficulty in recruiting a
full class to attend DPT' s Northeast canpus at this tinme. |If
recruitment efforts renai ned unsuccessful, the new PIC contract
woul d remai n unexecuted and Plaintiff’'s position as the PIC
funded Case Manager would be elimnated. 1In an effort to save
the PIC group contract, and consequently Plaintiff’s job, DPT
proposed relocating the PIC group programto DPT's Center Gty

canmpus, which also neant that Plaintiff would be rel ocated.
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Plaintiff was opposed to the transfer because of the distance and
cost of commuting to Center City, Philadel phia. Despite the
fact that DPT agreed to pay Plaintiff’'s $225 nonthly comuti ng
expense, Plaintiff still felt that she was subjected to adverse
enpl oynent conditions because DPT was placing her in a position
where she had to accept charity. Plaintiff argues that the
rel ocation and the subsequent rejection of her request to be
transferred to a conparable position at the Northeast canpus
constituted retaliation on the part of DPT.

Changes in location may constitute adverse enpl oynent

action under Title VII. See Collins v. Illinois, 830 F.2d 692,

703 (7th Cr. 1987). However, Plaintiff presents no evi dence
whi ch supports a finding that the Center Cty canpus was a | ess
desirable location to performher duties as Case Manger than the
Nort heast canpus | ocation. Furthernore, there is anple evidence
whi ch indicates that Plaintiff would have |ost her job entirely
if she was not willing to relocate to Center Cty because DPT was
unabl e to recruit enough PICfunded students to nmaintain a new
class at the Northeast canpus, a notive which Plaintiff does not
di sput e.

Plaintiff fails to establish how any of the above
incidents, altered her conpensation, terns, conditions, or

privileges of enploynent. Plaintiff’s myriad of other conplaints
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of retaliation simlarly fail to nmeet the standard of adverse
enpl oynent action. These include:

1) when Doni Boyer spoke loudly during a tel ephone
conversation in which she allegedly told sone unidentified person
about matters discussed during the confidential neeting when Keen
recei ved her disciplinary warning, an act that Plaintiff clains
was intended to humliate her;

2) when Doni Boyer circulated an article entitle “Live
the Law of the Farnf which propounds the principal “you reap what
you sow,” an article which Plaintiff clains was designed to nake
her unconfort abl e;

3) when Kathy Friant stated at a neeting that people
that had received pronotions gave 150% a conment which Plaintiff
believes was directed toward her alone, despite the fact that
there were six other people present at the neeting;

4) when Doni Boyer turned the thernostat down to
bet ween 65 and 69 degrees one afternoon in May causing
Plaintiff’s office to becone freezing cold;

5) when Plaintiff was assigned “the hottest office” in
the Center City Canpus building, an office, which, due to a
design flaw, did not contain an air-conditioning unit, and Keen’s
of fice reach a tenperature of 85 degrees during a heat wave in

July;
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6) when Karen Roberts, who was not even aware of
Plaintiff’s EECC conpl aint, “chewed out” Keen over a professional
di fference of opinion concerning whether classes should be
cancell ed to accommpdate a job fair that DPT was sponsori ng.

Thus, because Plaintiff was not subjected to any
adverse enpl oynent action by Defendant following the filing of
her EEOC conplaint, Plaintiff has failed to make out a prinma
facie case of retaliation and said claimis dism ssed.

C. Constructive Discharge

Constructive discharge requires a finding “that the
enpl oyer know ngly permtted conditions of discrimnation in
enpl oynent so intol erable that a reasonabl e person subject to

themwould resign.” Goss v. Exxon Ofice Sys. Co., 747 F.2d 885,

888 (3d Cr. 1984). Plaintiff contends that she was conpelled to
submt her resignation citing the sane all eged adverse enpl oynent
actions that she uses to support her clains of discrimnation and
retaliation.

The Court finds that no inference could reasonably be
drawn that Plaintiff had been harassed and then forced out of her
job. “The enploynent discrimnation |aws require as an absol ute
precondition to suit that sone adverse enpl oynent action have
occurred. They cannot be transformed into a palliative for every
wor kpl ace grievance, real or inmagined, by the sinple expedient of

quitting.” Gay v. York Newspapers, Inc., 957 F.2d 1070, 1083
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(3d Gr. 1992) (citing Bristowv. Daily Press, Inc., 770 F. 2d

1251, 1255 (4th Gr. 1985). Because the Court has already
determ ned that Defendant’s reasons for not selecting Plaintiff
for pronotion were legitimate and not a pretext for
discrimnation and that Plaintiff suffered no other adverse

enpl oynent action, Plaintiff’s constructive discharge cl ai m nust

al so be di sm ssed.

V. CONCLUSI ON

Plaintiff has not shown that Defendant’s articul ated
reasons for not considering her for pronotion are pretextual.
Furthernore, Plaintiff has not stated a prinma facie case of
retaliation, since her subjective perceptions with respect to her
treatment at DPT do not rise to the standard of an adverse
enpl oynment action. For the sane reasons, Plaintiff’s
constructive discharge claimalso fails. Accordingly,
Def endant’ s Motion for Summary Judgnent is granted.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELLEN KEEN,
Plaintiff, : CIVIL ACTI ON
V. : NO. 00- 3758
D.P. T. BUSI NESS SCHOOL

Def endant .

ORDER

AND NOW this 9" day of January, 2002, upon
consi deration of Defendant’s Mtion for Summary Judgnment (Docket
No. 15), Plaintiff’s Anended Brief in Opposition thereto (Docket
No. 25) and Defendant’s reply (Docket No. 26) it is hereby
ORDERED t hat Defendant’s notion i s GRANTED.

Judgnent is entered in favor of Defendant D.P.T.
Busi ness School and against Plaintiff Ellen Keen.

This case is marked CLOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



