IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
HAYMOND NAPOLI DI AMOND, P.C. :

V.
MARVI N LUNDY
V.
JOHN HAYMOND,

ROBERT HOCHBERG, :
HAYMOND NAPCLI DI AMOND, P.C. : No. 99-5048

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. January 2, 2002

In this action arising out of the dissolution of the | aw
partnership of Haynond and Lundy, LLP, ("H&L"), judgnent was
entered on a jury verdict for John Haynond ("Haynond") and
agai nst Marvin Lundy ("Lundy"), on August 31, 2001.! The court
al so i ssued a permanent injunction prohibiting Robert Hochberg
("Hochberg") frompracticing, or holding hinself out to practice
law, in this Conmpnweal th. 2

Tinmely post-trial notions followed: Lundy’s Mdtion for
a New Trial, Mstrial, or Mdification (#310) of the Judgnent
Opi nion; Lundy’s Mdtion for "Specification" (#326) of the

'See John Haynond et al. v. Marvin Lundy et al., 99-5048, Mem Op.
August 31, 2001, 2001 W 1003259, (herei nafter "Judgnment" or "Judgnent

pi nion") (entered Septenber 4, 2001).

2See John Haynond et al. v. Marvin Lundy et al., 99-5048, Mem Op.
August 31, 2001, 2001 W 1003258, __ F. Supp. 2d (hereinafter "Injunction"

or "Injunction Opinion") (entered Septenber 4, 2001).




I njunction; and Hochberg’s Mdtion for Post-Trial Relief fromthe
I njunction (#308). The court held oral argunent on Novenber 16,
2001, and now deni es each of these post-trial notions. The court
al so resolves a notion to intervene filed by Don Manchel
("Manchel "), a fornmer partner of Lundy. There are other pending
nmotions to be addressed by the court after the filing of this

opi ni on and order.?

Backgr ound

The facts and procedural history of this action are
conprehensively set forth in three of the court’s previous
opi ni ons: Judgnent Qpinion, 1-8; the Injunction Opinion, 1-13;
Haynond v. Lundy, No. 99- 5015 & 99-5048, 2000 W. 804432, *1-4
(E.D. Pa. June 22, 2000).

1. Discussion
A. Lundy’ s Omi bus Post-Trial Mtions #310-1, -2, and -3
Lundy cites to neither authority nor federal rule in his
Omi bus Post Trial Mtions.* The court has construed these

nmotions as having two grounds. First, Lundy seeks a new trial

> n Septenmber 17, 2001, Lundy filed a petition for the costs and attorney’s
fees incurred during the Injunction action agai nst Hochberg. (#311). On
Noverber 16, 2001, the Court denied this nmotion wthout prejudice because
there was insufficient docunentation. Order, Novenmber 21, 2001, T 2 (#336).
Lundy has since resubnitted a fee petition. Lundy has also filed a notion
(#342) to disqualify Mann, Ungar, Spector & Labovitz, counsel to Haynond. Sua
sponte, the court issued a rule to show cause why each of the parties is not
in contenpt of one of its recent orders, issued Novenber 21, 2001. This is
the ninth contenpt proceeding before the court in this action, see Judgnent,
at 38.

* He does i ncorporate by reference an earlier mstrial notion.
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under F.R C.P. 59(a).® Second, Lundy seeks a nodification of
j udgnment under F.R C.P. 59(e).
1. F.R C P. 59(a) Motion for a New Trial

Lundy's F.R C.P. 59(a) notion argues the trial was fl awed

because Haynond's counsel argued to the jury that his client
w shed to enforce the Partnership Agreenent ("Agreenent"), but
after trial argued to the court that the firmis resources shoul d
be distributed under the Uniform Partnership Act ("UPA") instead.
Lundy all eges that had his counsel known of Haynond's real
demand, the trial strategy and the outcone woul d have been
different, because Haynond conceal ed this strategic decision to
portray hinself to the jury in a nore favorable |Iight than was
warranted by the facts.

Lundy does not attack the sufficiency of the evidence. Cf.
Blumv. Wtco Chemcal Corp., 829 F.2d 367, 372 (3d Cr. 1987)

(jury verdict upheld when reasonabl e basis exists for verdict).

Rat her, he cites to what he perceives to be m sconduct by Haynond
and his counsel. 1In these circunstances, a newtrial is
warranted under F.R C.P. 59 only when "inproper assertions have
made it 'reasonably probable' that the verdict was influenced by
prejudicial statenments." Fineman v. Arnstrong Indus., Inc., 980
F.2d 171, 207 (3d Cr. 1992)(citations omtted), cert. denied,
507 U. S. 921 (1993). Lundy has the burden of neeting this test.

Here, Lundy can establish neither m sconduct nor prejudice.

The purported m sconduct was Haynond's argunent to the jury that

the partnership should be dissolved according to the Agreenent,

> Lundy | abels his notion as a "renewed notion for mistrial or newtrial."

Lundy first nade a notion for nmistrial in March, 2001. The court denied this
noti on without prejudice on May 17, 2001, with | eave to renew on entry of
judgrment. A notion for a newtrial functions as a post-trial mistrial notion.
In the absence of any suggestion from Lundy his renewed nistrial notion is
distinct fromhis notion for a newtrial, the court treats the renewed notion
for mstrial and the notion for a newtrial as the same notion under F.R C P.
59(a).



but later arguing to the court that dissolution should occur
under the UPA. Utilizing the UPA woul d have provi ded Haynond
wth a significantly greater share of partnership assets than he
w Il receive under the Agreenent.

Lundy's argunent that had the jury known of Haynond's | ater
contention it would not rendered judgnent against Lundy is
frivolous. First, the jury was exposed to Lundy's argunent that
Haynond wanted nore than his share of the partnership assets,
even though this argunent was irrelevant to the i ssues before the
jury. See Tr., January 25, 2001, at 164, 175 (Lundy's cl osing
argunent to the jury). Second, the court bifurcated the
liability and danmage phases of the action: at no tine was the
jury deciding to award damages for any party. It was
contenplated that after the jury verdict the parties would argue
to the court its effect on danages. Third, Haynond did argue to
the court that Lundy’s material breach nmade the Agreenent a
nullity, see Tr., April 25, 2001, at 94, so Lundy did have notice
of Haynond's intention to seek an equitable division of the
partnership assets anong the parties. Lundy has cited no
authority in his post-judgnent notions, and no relevant authority
in the earlier Motion for Mstrial,® to establish m sconduct in
t hese circunst ances.

Even if there were m sconduct, Lundy suffered no prejudice.
In the Judgnent Opinion, the court rejected Haynond' s argunent
that the partnership should be Iiquidated according to the UPA

See Judgnent, at 9-15. The relief awarded was then "determ ned by

exam ni ng di ssol ution under the Partnership Agreenent and
addr essi ng each breach found by the jury and how it effects those

ternms."” Judgnent at 14-15.

®Lundy hinself adnits he "found no cases directly in point ...." Mm in
Support of Mdtion for Mstrial, at 1.




Because Haynond's post-trial strategy won hi mnothing, Lundy
suffered no prejudice under F.R C.P 59(a). See FF.R C P. 61 ("The
court at every stage of the proceeding nust disregard any error
or defect in the proceedi ng which does not affect the substanti al
rights of the parties."); see also 11 Charles Alan Wight &
Arthur R Mller et al., Federal Practice and Procedure 2d 8§ 2805

("[1]t is only those errors that have caused substantial harmto

the losing party that justify a newtrial. Those errors that are
not prejudicial do not call for relief under Rule 59"). This is
a case of, at best, harmless error. See McQueeney v. W1 m ngton
Trust Co., 779 F.2d 916, 917 (3d G r. 1985) (holding error is
harm ess when there is a "high probability" it did not affect the

outcone of the action).

Finally, it is not "reasonably probabl e" Haynond' s all egedly
duplicitous trial strategy led to the jury's verdict in his
favor. Lundy's claimthe jury would have found for himhad it
known of Haynond's true demands is fanciful speculation in view
of the evidence at trial. There was substantial evidence,
credited by the jury, supporting Haynond's assertion Lundy was

the first to breach the Agreenent. See, e.qg., Judgnent, at 6-8,

19-23. To the extent there was a "reasonabl e basis" for the jury
verdict, it nust be upheld. See Blum 829 F.2d at 372. The
verdi ct does not shock the conscience of the court and a new

trial on liability wll not be granted.

2. Rul e 59(e) Reconsideration

Lundy petitions the court, in the alternative, to anend the
judgnent to: (1) require Haynond to "zero out" his Capital
Account; and (2) transfer to Lundy all fees from M.&L cases

handl ed by Haynond post-di ssol ution.



Because Lundy asks the court to anend its judgnent, in part,
see Judgnent, at 18, 30-35, F.R C P. 59(e), and not FF.R CP

59(a), applies. A notion for reconsideration will be granted if:

(1) new evidence becones available; (2) there has been an

i ntervening change in controlling law, or (3) a clear error of

| aw or manifest injustice nust be corrected. See NL |ndus. V.
Commercial Union Ins. Co., 65 F.3d 314, 324 n. 8 (3d Gr. 1995);
Jubilee v. Horn, 959 F. Supp. 276, 278 (E.D. Pa. 1997; Smth v.
Gty of Chester, 155 F.R D. 95, 96-97 (E.D. Pa. 1994). Mbtions

for reconsideration are not to be used to reargue or relitigate

matters already decided. See Waye v. First G tizen's Nat’'|l Bank
846 F. Supp. 310, 314 n. 3 (MD. Pa.), aff’'d, 31 F.3d 1175 (3d
Cr. 1994). Lundy does not neet this burden.

Lundy first argues that Haynond nust "zero out" his Capital
Account rather than have its bal ance credited to him Cf.
Judgnent, at 18 (requiring Haynond to be paid the bal ance of his
account, if any, at liquidation). Wether Haynond s Capital
Account contains a positive balance, requiring repaynent under
t he Judgnent, or a negative one, as presuned by Lundy, is yet to
be determ ned by the Receiver and approved by the court on a
final accounting of fornmer partnership debts and liabilities.
This issue is not ripe until the Receiver presents a suppl enental
report, objections have been heard and ruled on, and a final
j udgnent entered.

Second, Lundy reargues a matter decided by the court in
paragraph 3[F] of its order, and in its Judgnent at page 30-32.
There, the court held that:

Net fees received by Haynond, or his new firm from
M_.&L [ Manchel , Levin and Lundy] cases settled or
litigated to verdict shall be placed in escrow. These
fees shall be distributed 80%to Haynond, or his new
law firm and 20%to Lundy, or his new law firm....



Lundy believes that this ruling transfers to Haynond fees
t he Agreenent reserves for Lundy. However, he provides no new
evidence for interpretation of the Agreenent or new authority
resulting in a conclusion different fromthat reached by the
court: he articulates no reason why the court's judgnent results
in mani fest injustice. Lundy's position, if accepted, would
allow himto recover all fees fromcases litigated by Haynond

after dissolution, even though fornmer H&L clients chose Haynond

personnel as their lawers. Cf. Kenis v. Perini Corp., 682 A 2d
845, 849 (Pa. Super. C. 1996) (clients have absolute right to
termnate attorney-client relationship in Pennsylvania).

Lundy al so argues that because Haynond is not now practicing
| aw i n Pennsylvania, he is prohibited under § 9.02(e)(1)(B) of
the Agreenment fromrecovering fees on the M.& cases. This
argunent was not nmade during or after the trial, and may not be
rai sed on post-trial notions. See Federal Deposit Ins. Corp. v.
Wrld University, Inc., 978 F.2d 10, 16 (1st Cr. 1992) ("Rule

59(e) notions are 'ained at reconsideration, not initial

consideration'")(citations omtted)(enphasis in original).

The Mdtion for Reconsideration wll be denied.
B. Hochberg’s Motion for Post-Trial Relief (#308)

Hochberg noves for a new trial under F.R C.P. 59(a) of the
deci sion enjoining himfrompracticing law in Pennsyl vani a, or
hol ding hinself out as a | awyer here. The standard for granting
a FFRCP. 59(a) notion is the sane whether applied to a bench or
jury trial. See Conpass Tech. v. Tseng Labs., 71 F.3d 1125, 1131

(3d Cir. 1995). The court should grant a newtrial if the

verdict is so clearly contrary to the weight of the evidence to
create a "m scarriage of justice" if the verdict is allowed to
stand. WlIllianson v. Conrail, 926 F.2d 1344, 1346 (3d GCr.
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1991). Hochberg argues that this standard is satisfied in three
ways: (1) the court |acked subject matter jurisdiction; (2) there
was insufficient evidence of future harmto justify a pernmanent

injunction; and (3) Lundy's hands were uncl ean.

1. Subj ect Matter Jurisdiction

Hochberg argues that this court should not have exercised
suppl enental jurisdiction under 28 U S.C. 8 1367 over the
unaut hori zed practice cause of action. Shortly before the non-
jury trial on this issue began, Haynond w t hdrew t he Lanham Act
claimcreating federal question jurisdiction in the underlying
action: the court retained jurisdiction over the underlying
action, and over the state |aw unauthorized practice claim under
28 U.S.C. 8 1367. Hochberg renews his argunent that the court
shoul d have declined to exercise supplenental jurisdiction.’

When Haynond’ s Lanham Act claimwas w thdrawn, the court
still had discretion to exercise jurisdiction over the remaining
part of the action. See 28 U S.C. 8§ 1367(c) (the district courts
"may decline" to exercise jurisdiction for the reasons stated
therein but is not required to do so). Hochberg' s princi pal
claimis that the state | aw i ssues raised were novel and conpl ex,
and therefore inappropriate subjects for suppl enental
jurisdiction. See 28 U S.C. 8§ 1367(c)(1) (novelty and conplexity
of state law claimare factors permtting a court to refrain from
exercising jurisdiction).

Hochberg clains the court nmade a novel ruling on state | aw
when it held that being a nmanagi ng partner of a Pennsyl vani a
lawfirmis equivalent to practicing |law here, in violation of 42
Pa. Cons. Stat. Ann. 8 2524. He cites to the court’s opinion:

! Al t hough this issue was not briefed, the court might have diversity
jurisdiction over this claimunder 28 U S.C. § 1332.
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The question of the rights and responsibilities of an
attorney operating in a jurisdiction in which he or she
is not licensed to practice is the subject of national
debate. The heightened attention stens fromthe
perception that it is nowincreasingly common for an
attorney to practice lawin jurisdictions in which he
or she is not a nenber of the Bar, despite rules

prohi biting such practice. [njunction, at 24.

The court did not suggest the issues inplicated in this
action were novel ones in Pennsylvania. To the contrary, the
court explicitly applied the well established precedent of
G nsburg v. Kovrak, 11 D. & C. 2d 615, 617 (Phila. Cty. Ct .
1957), aff’'d, 139 A 2d 889 (Pa. 1958), in finding Hochberg

unlawful ly held hinself out as licensed to practice in the

Comonweal t h. See I njunction, at 26. The court's di scussion of

the fernment about |egal practice was neant to explain to nenbers
of the bar, and the public at |arge, how adhering to the
principals of G nsburg and like authority relates to the ongoing
nati onal debate about nulti-disciplinary practice. The court
made no new state law. it enforced the current |aw of the

rel evant jurisdiction.

Hochberg al so attenpts to distinguish the three principal
cases cited by the court: Shortz v. Farrell, 327 Pa. 81 (1937);
Dauphin County Bar Asso. v. Mzzacaro, 351 A 2d 229 (1976); Stone
v. Kasuba (In re Stone), 166 B.R 269 (Bankr. WD. Pa. 1994).

The court has already articul ated how t hese cases | ong ago

establ i shed Pennsylvania |aw with respect to Hochberg s conduct:
it will not do so again.

The court has already twice stated why it exercised its
di scretion to retain supplenental jurisdiction over the

unaut hori zed practice clains. See Injunction Opinion, at 13;




Haynond v. Lundy, No. 99-5048, 2000 W. 1824174, at *2 (E.D. Pa.
Dec. 12, 2000). Hochberg's argunment for overturning these

deci si ons does not neet the standard under F. R C.P. 59.

2. Suf ficiency of the Evidence

Hochberg argues there was insufficient evidence to establish
he woul d practice | aw in Pennsyl vania, but Hochberg's future
pl an, in August, was to cone to the Pennsylvania office of HN&D
nmore often. Tr. Feb. 23, 2001, at 151. The attorneys at that
of fice are accustoned to taking direction from Hochberg. The
court concluded that it would be difficult for Hochberg to
refrain frompracticing aw in the Commonweal th or hol ding
hi msel f out to practice here. This conclusion was reinforced by
trial testinony, credited by the court, by Hochberg that he knew
hi s past behavior was illegal but did not refrain from conti nuing
to hold hinself out as a Pennsylvania attorney. Tr. Feb. 21,
2001, at 127.

In support of his notion, Hochberg submts an affidavit in
whi ch he promises to refrain fromthe conduct prohibited by the
court. However, this affidavit nust be considered in the |ight
of: (1) the court’s discrediting Hochberg s trial testinony,

see Injunction, at § 37; and (2) his ability to submt this very

evidence at the original trial. See Lyon v. Reading Co., 83 F
Supp. 332, 334 (D. Pa. 1948) (affidavits supplying evidence

available to parties at tine of trial insufficient to justify new

trial). This affidavit provides little if no support for
Hochberg’s notion. As Lundy argues, if Hochberg now forswears
what the injunction prohibits, one may fairly wonder about the

substance and sincerity of his challenge.?

8 The court would dissolve its i njunction on proof Hochberg has been adnitted
to the Pennsylvania Bar. The court takes judicial notice of the next

Pennsyl vani a Bar Exam February 26-27, 2002. The court retains jurisdiction
to nodify or vacate its injunction should Hochberg subnit other persuasive,
rel evant, evidence. See Harthman v. Wtty, 480 F.2d 337, 339 (3d Cr. 1973).
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Second, Hochberg argues that because other attorneys in
Phi | adel phia practice here without being admtted to practice in
Pennsyl vania, the court’s injunction provides the "appearance
that the laws regulating the practice of lawin this Commonweal th

are selectively enforced.” See Mem in Support of Post-Trial

Relief, at 24. This evidence was avail able to Hochberg at
trial, and can not be submtted for the first tinme now Even if
it were not, proof that other attorneys in Philadel phia act in
the sanme illegal ways as Hochberg woul d not nean that Hochberg
shoul d avoi d the consequences of his conduct. 42 Pa. Cons. Stat.
Ann. 8§ 2524. does not include a defense of "but they do it too."
Finally, Hochberg argues there was insufficient evidence
that several of his activities as a managi ng partner at HN&D
i nvol ved | egal advice. The court has considered this argunent,
but it does not satisfy the F.R C. P. standard, because of the
wei ght of the trial evidence as a whol e.

3. Uncl ean hands

Finally, Hochberg contends Lundy may not seek relief because
the doctrine of unclean hands requires a party applying for
equitable relief to be free frombad conduct relating to the acts
at issue. See Shapiro v. Shapiro, 204 A 2d 266, 268 (Pa. 1964);
see also H ghmark, Inc. v. UPMC Health Plan, Inc., _ F.3d __,
2001 W 1641243, *10 (3d Cr. 2001)(declining to apply doctrine).
Lundy, it is alleged, aided and abetted unauthorized practice
hi msel f while practicing at M.& and H&L. However, Lundy did not

seek relief on behalf of hinself, but as a private attorney-

general acting under color of a state statute created to protect
the public fromthe unauthorized practice of Iaw. Unclean hands
is an equitable doctrine, and will not be applied to hurt

i nnocent parties or the public. 1d; . Inre Francis Edward
MG Ilick Found., 594 A 2d 322, 329 (Pa. Super. C. 1991) (no

11



abuse of discretion in not applying doctrine where it would have

adversely affected innocent third parties). The court will not

vacate the injunction based on an uncl ean hands argunent.
Hochberg’s Motion for a New Trial will be denied.

C. Lundy’s Motion to Specify the Injunction (#326)

Lundy noves to nake nore specific the injunctive relief to
prohi bit Hochberg from (1) acting as managi ng partner of HND- Pa,
Hochberg Napoli Di anond, or any other Pennsylvania law firm (2)
allowi ng his nane ("Hochberg") to be used in a Pennsylvania | aw
firm and (3) advertising or causing his nanme to be a part of a
law firmnanme in connection with the practice of lawin
Pennsyl vania. This notion will be deni ed.

Lundy seeks to have Hochberg prohibited fromserving as
managi ng partner of any Philadel phia law firm The court’s order
of August 31, 2001, did not prohibit Hochberg from serving as
managi ng partner.® There is no evidence that Hochberg s conduct
at HN&D viol ated the court’s order after August 31, 2001. The
court intends to enforce the provision of its order enjoining
Hochberg from "practicing law' as it defined that termin its
opi nion, but the court declines to act prophylactically by
anending its injunction now.

Lundy’ s second conplaint is that Hochberg has all owed his
nanme to be used as part of the new, fictitious, name of HN&D
Pennsyl vani a: Hochberg Di anond and Napoli ("HoND-Pa"). Lundy
argues that this fictitious name registration, and any

advertisenments distributed in-state by HoOND- Pa, constitute: (1)

9Hochberg, as managi ng partner of Haynond Di anond and Napoli (HN&D) in a
period before trial, engaged in the unauthorized practice of law. |njunction,
at 19-20. The court urges Hochberg to read its opinion carefully before
continuing his close daily contacts with HN&D attorneys in Pennsylvania to
avoi d contenpt of the court’s injunction.
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the practice of law in Pennsylvania; and (2) Hochberg' s hol di ng
hi msel f out for practice here.
The injunction order stated, in relevant part:

[I]t is ORDERED that Robert Hochberg is hereby
PERVANENTLY ENJO NED from (1) practicing law in
Pennsyl vani a; or (2) holding hinself out as |icensed to
practice law in Pennsylvania by listing hinself as an
attorney or noting his association with HND, or any

ot her Pennsylvania law firm on any instrument in
Pennsyl vani a or subject to distribution in

Pennsyl vani a, including, but not limted to, business
cards, signs, or stationery, without clearly stating
that he is “not licensed to practice in Pennsylvania,”
unl ess and until he either obtains the perm ssion of a
court to serve as an attorney in particular matter
pendi ng before it or gains adm ssion to the bar of this
Commonweal th. Order, August 31, 2001 (#302).

Hochberg argues he has not practiced law in violation of the
court’s order by allowing his nane to be used in HoND-Pa. Common
sense suggests this is correct. The registration or advertisenent
of "Hochberg Di anond and Napoli"™ does not constitute the practice
of | aw by "Hochberg" "D anond"” or "Napoli." If it did, the
respected founders of many Phil adel phia |aw firns woul d be
practicing, and billing, in their graves. The Injunction
Opi nion’ s discussion of what constituted unauthorized practi ce,
at pages 18-21, |isted many exanpl es of such practice, all of
whi ch required "exercise of |egal judgnment." Dauphin County Bar,
351 A .2d at 233 (1976). Allowing one’'s famly name to be used as
a part of a fictitious lawfirmregistration is not necessarily

t he practice of law in Pennsyl vani a.

Whet her it constitutes hol ding oneself out as an attorney
under 42 Pa. Cons. Stat. Ann. 8 2524(a) is a distinct inquiry.
Hochberg is prohibited fromdoing so "in such a manner as to
convey the inpression that he is a practitioner of the law..."

13



Id. The court concludes Hochberg did not give the inpression he
was a practitioner when he allowed his nanme to be used in the
HoOND- Pa regi stration, or in advertising the firmnane in
Pennsyl vani a.

Hochberg’s nane, as used in HoND Pa, does not identify
Robert Hochberg as an individual. |In Pennsylvania, law firm
nanmes need not be conposed of practicing, or even living,
| awyers, and the ethical rules permt law firmnanes to be
trademarks. See Pa. Rule of Prof. Cond. 7.5(b) ("If otherw se
lawful a firmmy use as, or continue to include in, its nane,

t he nanes or nanes of one or nore deceased or retired nenbers of
the firmor of a predecessor firmin the continuing |Iine of

succession."); see also Id., comment. Sinply seeing the nane

"Hochber g" does not suggest the | awer Robert Hochberg; a famly
name does not personally identify one person. Personal
identification is a necessary part of holding oneself out to
practice in Pennsyl vani a.

Shoul d Hochberg place his full nanme in an advertisenent, or
on letterhead, or on a firmsign, or in a business card, he
acknow edges that would cross the |[ine set by the injunction and
by authority. See G nsburg, 11 D& C 2d at 616 (attorney put a

sign in his wndow stating, "Law Ofices, Stephen J. Kovrak, Tax

Consul tant," and engaged in other conduct constituting the
practice of law); Penn. Rules of Prof. Cond. 7.5
("[l]dentification of the lawers in an office of [a firmwth
offices in nmultiple jurisdictions] shall indicate the
jurisdictional limtations on those not |licensed to practice in
the jurisdiction where the office is located.").

Bet ween these extrenes lies a difficult to define mddle
ground. Lundy woul d have the court define those further uses of
Hochberg' s name that violate § 2524 and those that do not. This

14



is inadvisable. There could be infinite variations on what
constitutes "holding out."” Each variation mght be nore or |ess
likely to suggest that the nanmed partner is: (1) alive; and (2)
practicing where he advertises. No pernmanent injunction could
prophylactically - or rationally - resolve the fact-intensive
nature of the many possibilities, and the court declines to deal
wi th what are now no nore than future eventualities.

The current injunction will remain in effect. To the extent

t hat Hochberg suggests his personal involvenent in a Pennsylvania

law firmin any nedia subject to distribution in the Comonweal t h
W thout noting his inability to practice here, he would be in
contenpt of the court’s August 31, 2001, Order. Hochberg would
have two options: (1) disclaimhis ability to practice in
Pennsyl vania; or (2) be admtted to practice in the Commonweal t h.
Nei t her requirenent is onerous.

Hochberg nmay have violated the court’s order in another way.
H s menorandumfiled in opposition to this notion attached a
busi ness card he states "only indicates that he is licensed in

Connecticut."” Memin OQoposition, at 5. But the card does not

state any jurisdictional limtations. The court’s order clearly
stated that any material subject to distribution in Pennsylvania,

i ncl udi ng busi ness cards, nust state "not |icensed to practice in
Pennsylvania." |If he is using this business card in

Pennsyl vani a, Hochberg should correct this om ssion and submt

proof pronptly.

D. Motion to Intervene by Donald F. Manchel (#332)

On Novenber 20, 2001, Manchel, Lundy’'s former partner in
Manchel , Lundy & Lessin ("M&L"), noved to intervene for the
"limted purpose of asserting an interest in the subject matter
of this action." See F.R C.P. 24(a) and (b). M.&L dissolved on
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July 29, 1997, and the respective partners have since engaged in
bi nding arbitration before the Honorable Leon Katz (retired).
According to Manchel, the arbitrator has ordered Lundy to pay
certain suns to M.& and Manchel directly. Manchel alleges these
suns remai n unpaid, and seeks to intervene in this action to
assert a claimon nonies arising fromM&L said to be variously
the property of H&L, Lundy, Haynond, and/or HN&D.

In Pennsylvania v. R zzo, 530 F.2d 501 (3d Gr.), cert.
deni ed, 426 U. S. 921 (1976), the Court of Appeal s enunerated

three distinct criteria that a putative intervener is required to

establish: (1) his application is tinely; (2) he has a sufficient
interest in the matter and his interest would be affected by the
di sposition; and (3) his interest is not adequately represented
by the existing parties. 1d. at 540. Manchel’s intervention is
untinely, and is not relevant to the subject matter of this
action.

Tinmeliness is determned by: (1) the stage of the
proceedi ngs; (2) prejudice to the parties due to the delay; and
(3) the reason for the delay. See In Re Fine Paper Antitrust
Litigation, 695 F.2d 494, 500 (3d Gr. 1982). A notion to

intervene after judgnment should be deni ed absent exceptional

circunstances. 1d. Judgnent was entered in August, and there
are no exceptional circunstances - or at |east none brought to
the court’s attention - to justify Manchel’s intervention now.
The parties would be severely prejudiced by the addition of new
(and totally distinct) clainms just as the law firnis assets are
mar shal ed and di stri but ed.

The cl ai ns Manchel now asserts have existed prior to the
filing of this action. To the extent that he was prohibited from

raising themuntil April, 2001, when the arbitrator ruled on the
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di spute, he could still have intervened in this action well
before judgnment. The notion is untinely.

Additionally, the res of this action is totally distinct
fromthe res Manchel clains he nust protect. At trial, Haynond
argued Lundy rejected an offer to divide the disputed M.& funds
equally so that the distribution of the M.& fees woul d not be
determ ned or received until after Lundy dissolved H&, and he,
not the partnership, would receive the fees. Judgnent, at 19.

It was not until Novenber, 1999, after the partnership’ s

di ssolution, that Lundy was awarded 55% of the M.&L funds, or
$971, 255. 20 of the $1,765,918.55 in the account on the date of

di ssol uti on. The jury agreed that Lundy’s actions breached the
partnership agreenent. 1d. at 21. To renedy Lundy’'s breach, the
court ordered himto pay to the partnership what it would have
recei ved had he accepted the settlenent offer before the

di ssol ution of the partnership: $882,959.28, representing fifty
percent of the M.&L funds. |[d. at 23. The court declined to
inquire into funds Manchel and Lundy all egedly had withheld from
the arbitration account. 1d. at 23, n. 13.

The suns at issue in this action are damages owed by Lundy,
in his personal capacity, for his breach of a contract with
Haynond. Manchel clainms noney all egedly awarded by the
arbitrator but not paid by Lundy. These funds are distinct:
their only common characteristic is Lundy’s all eged nal f easance.
Marvin Lundy is not the res of this action. Manchel has no claim
over fees due H&L: if Lundy owes Manchel noney in violation of
the arbitration award, this action is not the forumfor the

anount to be determ ned or distributed.

[11. Conclusions of Law
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1. Lundy’s Motion for a Mstrial based on Haynond' s ar gunent
post-trial for relief he did not seek before the jury will be

rej ected because there was no prejudicial msconduct warranting a
new trial: (1) Lundy, and the jury, were exposed to Haynond s
argunent before the jury reached its verdict; (2) the court
denied this relief; and (3) it is not reasonably probable that
the purported m sconduct was a reason for the verdict in

Haynond’ s favor

2. There was no clear error of Iaw or manifest injustice in the

court’s interpretation of the Agreenent.

3. The court did not |ack subject matter jurisdiction over the
unaut hori zed practice clai magai nst Hochberg. The issues were

not novel, and abstention was not required.

4. Sufficient evidence supported the court’s permanent
i njunction agai nst Hochberg; a newtrial is not required to

prevent a m scarriage of justice.

5. The doctrine of unclean hands in inapplicable; the public
woul d be harnmed if Lundy’s conplicity in unauthorized practice

woul d permit Hochberg s conduct to continue.

6. Hochberg’' s present conduct does not justify nodification of
the court’s injunction. The advertisenent of the firm nane
"Hochberg Napoli and Di anond" in Pennsylvania does not itself
constitute the practice of |aw in Pennsylvania by Hochberg, nor
does it constitute holding out to practice here. Hochberg may
not allow cards, stationary, or signs to circulate in

Pennsyl vania without noting the limtations on his practice as
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mandat ed by the August 31, 2001, Order. Although Lundy’'s notion
to specify will be denied, Hochberg nust submt evidence that his
busi ness card, stationary, |etterhead, and any other rel evant

docunents used in Pennsylvania, conply with the court’s order

pronptly.

7. Donal d Manchel’'s Motion to Intervene will be denied as non-

conpliant with the requirenents of F.R C.P. 24(a) or (b).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
HAYMOND NAPOLI DI AMOND, P.C. :

V.
MARVI N LUNDY
V.

JOHN HAYMOND,
ROBERT HOCHBERG, :
HAYMOND NAPCLI DI AMOND, P.C. : No. 99-5048

ORDER

AND NOW this 2nd day of January, 2002, for the reasons
stated in the foregoing nenorandum it is ORDERED that:

1. Lundy’s Motions for a Mstrial, New Trial, or
Modi fication of the Verdict (#310-1, 310-2, and 310-3) are
DENI ED

2. Hochberg’s Motion for Post-Trial Relief (#308) is
DENI ED

3. Lundy’s Motion for Specification of Injunctive Relief
(#326) is DEN ED.

4. Hochberg shall submt to this court evidence that |egal
docunents (including business cards, stationary, |etterhead, and
advertisenments) bearing his full name subject to distribution in
Pennsyl vania conply with the court’s order of August 31, 2001
PROVPTLY.

5. Donal d Manchel’s Motion to Intervene for the Limted
Pur pose of Asserting an Interest in the Property Wiich is the
Subj ect Matter of the Action (#332) is DEN ED

6. Final judgnent in this action will be entered by the
court when the Receiver has submtted a Suppl enental Report
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recommendi ng di stribution of the fornmer partnership’s assets, and
any objections thereto have been deci ded.

7. Al l other pending notions remain under advi senent.

Norma L. Shapiro, S.J.
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