IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES

Respondent Crimnal Action No. 97-294-1

V.
Cvil Action No. 01-486

N N N N N N

DONALD RI SHELL,
Petiti oner

VEMORANDUM

Padova, J. Decenber , 2001
Before the Court is Donald Rishell’s pro se Petition for Wit
of Habeas Corpus pursuant to 28 U S.C. § 2255 (“Petition”). For
the reasons that follow, the Court denies the Petition in al
respects.
| . Backgr ound
On February 25, 1998, pursuant to a witten plea agreenent,
Petitioner Donald Rishell pled guilty to two counts of wire fraud,
two counts of mail fraud, and one count of tax evasion.! On
Decenber 17, 1998, the date scheduled for sentencing, Petitioner
informed the Court that he wanted to withdraw his guilty plea and
that he was dissatisfied with counsel. On January 22 and 23, 1999,

the Court conducted a hearing to consider the notion to w thdraw

The twenty-seven count second supersedi ng i ndi ct nent charged
Petitioner with 19 counts of wire fraud, four counts of mail fraud,
two counts of meking false statenents to a financial institution,
one count of failure to file federal incone taxes, and one count of
tax evasion. (2d Superseding |Indictnent.)
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the guilty plea. Based on findings made during the hearing, the
Court denied the nmotion. On January 28, 1999, the Court sentenced
Petitioner to 38 nonths incarceration, a $118, 160 fine, three years
supervised release, and a $250 special assessnent. Petitioner
filed a tinely notice of appeal. On Qctober 26, 1999, in an
unpubl i shed opinion, the United States Court of Appeals for the
Third Grcuit affirmed the sentence and the district court’s denial
of Petitioner’s notion to withdraw his guilty plea.

The instant Petition brings the following six grounds for

relief?

1. Conviction obtained by Plea of Gulty . . . was
unl awful Iy i nduced and not made voluntarily or with the
understanding of the nature of the charges and
consequences of the plea.

2. Convi ction obtai ned by deni al of effective assistance of

counsel for various errors, including failure to read
indictnents, failure to discover/use new evi dence, etc.

3. Convi ction obtained with use of fal se evidence and gross
m sconduct by the governnent.
4. Conviction obtained by the use of false and perjured

testinony in 302 statenents, grand jury testinony and
court testinony.

5. Conviction obtained as a result of errors, abuse of
di scretion and bias by Judge Padova.
6. Any other grounds set forth in the notion entitling

Petitioner to relief.
1. Legal Standard
Section 2255 of Title 28 of the United States Code provides:

A prisoner in custody under sentence of a court
established by Act of Congress claimng the right to be

2Petitioner twi ce sought to amend the Petition. Leave to
amend was granted on both occasions. Accordingly, the Court has
considered all of the asserted grounds as anended.
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rel eased upon the ground that the sentence was i nposed in
violation of the Constitution or laws of the United
States, or that the court was wthout jurisdiction to
i npose such sentence, or that the sentence was i n excess
of the maxi mumaut hori zed by | aw, or is ot herw se subj ect
to collateral attack, may nove the court which inposed
the sentence to vacate, set aside or correct the
sent ence.

28 U.S.C. A § 2255 (West Supp. 2001).
Section 2255 does not provide habeas petitioners with a

panacea for all alleged trial or sentencing errors. United States

v. Wite, G v.Act.95-2822, 1995 U. S. Dist. LEXIS 8503, at *3 (E. D
Pa. June 20, 1995). To prevail on a notion under 28 U. S.C. § 2255,
the novant's clainmed errors of Ilaw nust be constitutional,
jurisdictional, “a fundamental defect which inherently results in
a conplete mscarriage of justice,” or “an om ssion inconsistent

with the rudinentary demands of fair procedure.” Hill v. United

States, 368 U.S. 424, 428 (1962). Even an error that may justify
a reversal on direct appeal wll not necessarily sustain a

collateral attack. See United States v. Addonizio, 442 U. S. 178,

184-85 (1979). A 8§ 2255 notion sinply is not a substitute for a

direct appeal. See United States v. Frady, 456 U S. 152, 165

(1982). A district court has the discretion to summarily dism ss
a notion brought under 8 2255 in cases where the notion, files, and
records “show conclusively that the novant is not entitled to

relief.” United States v. Nahodil, 36 F. 3d 323, 325 (3d Cr. 1994)

(citing United States v. Day, 969 F.2d 39, 41-42 (3d Gr. 1992)).




[11. Discussion

A G ound |I: Plea of @Quilty was not voluntary and know ng

Petitioner first clains that his guilty plea was not vol untary
and knowi ng. A petitioner who seeks habeas corpus relief froma
guilty plea takes on a heavy burden. Indeed, “it is well settled
that a voluntary and intelligent plea of guilty nmade by an accused
person, who has been advised by conpetent counsel, may not be

collaterally attacked.” Mabry v. Johnson, 467 U S. 504, 508

(1984). In this case, a thorough review of the transcript of
Petitioner’s change of plea hearing, together with a review of the
guilty plea agreenent he signed, |eaves no doubt that he cannot
carry the burden of denonstrating that his plea was invalid because

it was voluntary and knowi ng.3 See United States v. Byrd, Crim No.

91-609-2, 1994 U.S. Dst. LEXIS 195 at *3 (E.D. Pa. Jan. 12
1994) .

The extensive change of plea colloquy reveals that the guilty
pl ea was vol untary and knowi ng. The Court first advised Petitioner
that he was subject to the penalties of perjury. (N T. 2/25/98 at

3.) Petitioner responded affirmatively to the Court’s question

]In this case, disposition wthout conducting an evidentiary
hearing is appropriate. The decision whether to hold an
evidentiary hearing on a habeas corpus petition is within the
di scretion of the trial Court, which nust first determ ne whether
the files and records of the case conclusively show that the
petitioner is entitled to no relief. See, e.qg., Day, 969 F.2d at
41-42; United States v. Nino, 878 F.2d 101, 103 (3d Cr. 1989).
The files and records of this case nmake clear that Petitioner is
not entitled to relief.




that nobody had instructed or suggested that he respond
untruthfully to any of the Court’s questions. (Id. at 4.)
Petitioner indicated he had anple opportunity to discuss his case
wth his attorney to his satisfaction. (ILd. at 5.) Petitioner
told the Court he was satisfied with his representation by M.
Kelly. (lLd.) The Court |isted the charges contained in the Second
Super sedi ng | ndi ct nent, to whi ch Petitioner responded
affirmatively. (Ld.)

Petitioner told the Court he entered into a plea agreenent
wth the Governnent. (ld. at 5-6). Petitioner said he signed the
agreenent, and verified that it was his signature on the docunent.
(Ld. at 15.) Petitioner agreed that nobody had nade any threat or
prom se or assurance other than what was set forth in the plea
agreenent in order to induce himto plead guilty. (ld. at 15-16.)
Petitioner said he understood that by pleading guilty he was gi vi ng
up his right to chall enge the Second Supersedi ng I ndi ctment and t he
grand jury proceedings. (ILd. at 16.) The Court detailed the
rights that Petitioner was giving up by pleading guilty, all to
which the Petitioner said he understood. (ld. at 15-20.)

Def ense counsel represented that the Petitioner had read the

Governnent’s trial nmenorandum* (N T. 2/25/98 at 23.) Counsel

‘M. Kelly informed the Court as follows: “If your Honor
pl ease, M. Rishell and | have both read the Governnent’s tria
menor andum trial brief, and as Your Honor just directed Gover nment
counsel to get to the essential points.” (N T. 2/25/98 at 162.)
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summari zed the evi dence agai nst the Petitioner with respect to the
counts to which Petitioner was pleading guilty. (lLd. at 24-29.)
In response to whether Petitioner agreed with the statenent of the
facts, Petitioner responded, “The way it’'s witten, yes, sir.”
(Ld. at 29.) The Court then held a lengthy dialogue with the
Petitioner and counsel to ascertain that there was a factual basis
for the guilty plea. (lLd. at 29-39.) Petitioner acknow edged t hat
he made fal se representations to persons involved in the Counts to
whi ch he was pl eadi ng, as part of the schene alleged. (lLd. at 39.)

Not wi t hst andi ng t he exchanges at the change of plea coll oquy,
Petitioner presents a nunber of specific bases for challenging the
voluntariness of the plea. Petitioner’s principal argunents are
that: he did not understand that he could not withdraw his plea at
a later tine; he did not understand that he could still be charged
with additional related crines after entering his plea; the second
superseding indictnent contained counts that were not in the
original indictnent; the Governnent failed to turn over Jencks Act
and Brady material to the Petitioner; the guilty plea was based on
the Assistant United States Attorney’s (“AUSA ' s”) trial brief,
which contained false information and which Petitioner and
Petitioner’s counsel never read; and the evidence did not support
a finding of an intent to defraud. Petitioner also clains numerous

i nstances of ineffective assistance of counsel, including nateri al



m srepresentati ons made by his attorneys, as well as prosecutori al
m sconduct, perjury by w tnesses, and judicial bias.?>

In large part, Gound 1 of the Petition sets forth the sane
bases for relief that were previously presented by Petitioner in
the context of his original notion to withdraw his guilty plea

Each of these clains was rejected.® Examning these previously

*Petitioner also presents these clains in grounds 2-6 of the
Petition. The Court will consider those allegations in fuller
detail in its discussion of these separate grounds, bel ow

Once accepted, a guilty plea may not automatically be
w thdrawn at the defendant's whim See United States v. Martinez,
785 F.2d 111, 113 (3d Cr. 1986). Rather, a defendant nust have a
fair and just reason for wthdrawing a plea of guilty. See Fed. R
Crim P. 32(e). The courts examne three factors to evaluate a
motion to wthdraw (1) whether the defendant asserts her
i nnocence; (2) whether the governnment would be prejudiced by the
withdrawal; and (3) the strength of the defendant's reason to
withdraw the plea. United States v. Brown, 250 F.3d 811, 815 (3d
Cr. 2001) (citing United States v. Huff, 873 F.2d 709, 711 (3d
Cr. 1989)). “Ashift in defense tactics, a change of m nd, or the
fear of punishnment are not adequate reasons to inpose on the
government the expense, difficulty, and risk of trying a defendant
who has al ready acknowl edged his guilt by pleading guilty.” United
States v. Jones, 979 F.2d 317, 318 (3d G r. 1992), superseded by
statute on other grounds as stated in United States v. Roberson,
194 F.3d 408, 417 (3d Cr. 1999).

Petitioner’s original notion touched upon nunerous alleged
defects in his representation, the Governnent’s conduct, and the
plea <colloquy itself. Petitioner’s principal reasons for
wi t hdrawi ng his plea were that he did not understand that he could
not wthdraw it at any tinme, he did not understand that the
Governnent could still bring further charges against him that his
untrut hful answers at the guilty plea colloquy were “taken care of”
by the sidebar conference, that the governnent acted in bad faith,
and that he was not represented by the attorney of his choice at
the time he entered his plea. (N.T. 1/22/99 at 194-95.) The Court
rejected all of Petitioner’s argunents for w thdrawal of the plea
based on the evidence presented at the hearing on the notion to
wi t hdraw and the plea colloquy. (ld. at 195-99.)
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addressed cl ains, the Court determ nes that Petitioner presents no
new argunment or evidence that would result in the provision of
relief under § 2255.

The Court further determnes that with respect to all newy
all eged faults that were not previously raised before the Court,
summary denial is appropriate on the basis of the existing record.
The principal new clains are that the Governnent failed to turn
over Jencks Act and Brady material. Wth respect to the Jencks Act
claim there could have been no viol ation by the Governnent because
the Governnment is not required to turn over such material unti
after direct exam nation of the particular witness. 18 U S. C 8§
3500(a)-(b) (1994). As Petitioner entered into a guilty plea, the
di scl osure requirenent was never triggered.

The record is simlarly clear with respect to Petitioner’s

Brady claim |In Brady v. Maryland, 373 U.S. 83 (1963), the Suprene

Court held that “the suppression by the prosecution of evidence
favorabl e to an accused upon request viol ates due process where the

evidence is material either toguilt or to punishnent, irrespective

of the good faith or bad faith of the prosecution.” |d. at 87.
Evi dence is favorable to an accused under Brady “‘if it would tend
to excul pate himor reduce the penalty . . . .’” 1d. at 87-88. The

prosecution nust al so di scl ose evidence relevant tothe credibility



of crucial prosecution witnesses.’” See Gglio v. United States,

405 U. S. 150, 153 (1972). Petitioner cites various docunents which
he descri bes as “very damagi ng.” Even assum ng, however, that the
evidence cited by Petitioner was in fact excul patory, Petitioner’s
own interpretation of the events relating to his access to the
docunents reveals that the Governnent did not wthhold any
docunents fromhis attorneys. Petitioner notes, for exanple, that
he got docunents from his attorneys, including a “very inportant

box” which he received fromM. Kelly, his attorney at the tine of
his plea of guilty, four days after the deadline for filing his
motion to wthdraw his plea. (Reply at 20.) Petitioner also
clains that he knew of the existence of docunents containing
excul patory information, but was not able to get his hands on t hem
until after making repeated requests to subsequent counsel and the

Clerk of Court® after learning that his direct appeal was denied.

(Reply at 20.) As it is clear fromthe record that the Governnent

It is not clear, however, that the Government is required to
turn over Brady material prior to the entrance of a guilty plea.
The Third G rcuit has not yet decided this issue. United States v.
Brown, 250 F.3d at 815 (declining to decide issue because it was
clear that the material at issue was not Brady material, conparing
United States v. Avellino, 136 F.3d 249, 255 (2d G r. 1998) (Brady
applies in guilty plea context), and Sanchez v. United States, 50
F.3d 1448, 1453 (9th Gr. 1995) (sane), wth Matthew v. Johnson
201 F. 3d 353, 360-62 (5th G r. 2000) (suggesting that Brady nay not
apply)). The Court assunes, for purposes of this Petition, that
there is such a requirenent.

8As the Clerk of Court would not be in possession of Brady
materials, Petitioner nust have obtained the docunents from his
attorneys.



did not inproperly w thhold any docunents it may have been required
to disclose, Petitioner’'s Brady claimaffords no relief.

Finally, Petitioner attacks the voluntariness andintelligence
of his plea based on i nstances of m srepresentations, prosecutori al
m sconduct, ineffectiveness of counsel, and judicial error. The
Court will discuss many of these allegations separately in the
context of the separate grounds for relief raised by the
Petitioner. The Court notes here, however, that Petitioner’s plea
col l oquy, the hearing on Petitioner’s notion to wi thdraw his plea,
and the remai nder of the record make clear that summary deni al of
each of these alleged faults as they relate to the voluntariness
and intelligence of his plea is warranted. None of Petitioner’s
argunents or bald assertions of error denonstrates that the plea
was i nvoluntary or unknowi ng on the bases of any of these all eged
defects. Gound 1 of the Petition is denied.

B. G ound 2: Plea Invalid because of ineffective assi stance
of counsel

Petitioner next clains that his plea was invalid as a result
of numerous instances of ineffective assistance of counsel. Many
of the ineffectiveness allegations here were previously raised by
Petitioner in the context of his notion to withdraw his plea
However, Petitioner also raises sonme new ineffectiveness

al | egati ons that have not previously been addressed by the Court.?®

°The Court may properly consider ineffective assistance of
counsel clainms raised for the first tinme under § 2255. See
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The Court will consider all of Petitioner’s ineffective assistance
claims on the nerits.

Here, Petitioner clains that his plea was invalid by virtue of
ineffective assistance of counsel. Caims of ineffective
assi stance of counsel are governed by the two-part test articul ated

in Strickland v. Washington, 466 U S. 668 (1984). In order to

obtain a reversal of a conviction on the ground that counsel was
ineffective, the petitioner mnust establish: (1) that counsel’s
performance fell wel | bel ow an obj ective standard of
reasonabl eness; and (2) that counsel’s deficient performance
prejudiced the defendant, resulting in an unreliable or
fundanentally wunfair outcone of the proceeding. 1d. at 687.
Counsel is presuned effective, and petitioner nust “overcone the
presunption that, under the circunstances, the chall enged action
m ght be considered sound trial strategy.” 1d. at 686-89.

Strickland i nposes a “highly demandi ng” standard upon a petitioner

to prove the “gross inconpetence” of his counsel. Ki mel man V.

Morrison, 477 U.S. 365, 382 (1986); Buehl v. Vaughn, 166 F.3d 163,

169 (3d Gr.), cert. denied, 527 U. S. 1050 (1999) (“Because counsel

is afforded a wde range within which to nake decisions w thout

fear of judicial second-guessing, we have cautioned that it is

Nahodil, 36 F.3d at 326; United States v. DeRewal, 10 F.3d 100,
103-04 (3d Gr. 1993). A petitioner generally need not show cause
and prejudice for failing to raise an ineffective assistance claim
on direct review United States v. Garth, 188 F.3d 99, 107 (3d
Cr. 1999).
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‘only the rare claimof ineffectiveness that should succeed under
the properly deferential standard to be applied in scrutinizing
counsel’s performance.’”) The voluntariness of a plea in the
context of ineffective assistance of counsel depends on whet her
counsel’s advice was within the range of conpetence denmanded of

attorneys in crimnal cases. HIl v. Lockhart, 474 U S 52, 56

(1985) (citing McMann v. Ri chardson, 397 U. S. 759, 771 (1970)). To

show constitutionally deficient performance, the defendant nust
overcone a strong judicial presunption that “counsel's conduct
falls within the wi de range of reasonabl e prof essi onal assistance”

and m ght be considered sound trial strategy [under the

circunstances].’” Strickland, 466 U S. at 689.

Prejudice requires proof “that there is a reasonable
probability that, but for the counsel's unprofessional errors, the
result of the proceedi ngs woul d have been different. A reasonable

probability is a probability sufficient to underm ne confidence in

the outcone.” |d. at 694. In the context of a challenge to the
voluntariness of a quilty plea, “[p]rejudice results from
i neffective assistance of counsel . . . if there was a reasonabl e

probability that, but for counsel’s errors, the defendant woul d not
have pled guilty but instead woul d have insisted on proceeding to

trial.” Nahodil, 36 F.3d 323, 327 (citing Hll, 474 U S. at 59).

Petitioner alleges a wide range of faults with the perfornance

of counsel that |led to his conviction. Petitioner clains
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i neffective assistance of counsel with respect to Paula Patrick,
M chael Kelly, Harold Jacobi, 111, Jack Briscoe, and David Assad,
Jr. These allegations of ineffective assistance of counsel range
the entire length of his crimnal case, from arrai gnnent through
his gqguilty plea, through sentencing. Because Petitioner’s
conviction was obtained by virtue of his plea of guilty, the
Court’s attention necessarily focuses on those al | eged defici enci es
that bear arelationship to the plea. The Court will consider each
of the clainms in turn.

1. Paul a Patrick?®

Petitioner first clains that Paula Patrick was ineffective
because she did not read either of the first two indictnments and
the second superseding indictnent greatly increased the charges
fromthe first two indictnents, and that she failed to challenge
the second superseding indictnment for “greatly increas[ing] the
charges in the previous two indictnents.” (Am Pet. at | B.)
Petitioner essentially argues that the new counts in the second
superseding i ndictnent were barred by the statute of limtations.
Specifically, the original indictnent contained only the mail and
wre fraud counts, but did not include the tax evasion count (26
US C 8§ 7201) and failure to file a federal incone tax return

count (26 U.S.C. 8 7203) in the second superseding indictnment. At

Mg, Patrick represented Petitioner at the tinme of his initial
entry of a plea of “not guilty.” Her representation term nated on
January 28, 1998.
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the tinme of Petitioner’s not guilty plea, the Governnent inforned
the Court that the changes in the second superseding indictnent
were largely technical and did not substantially broaden or anend
the original charges.! |In any case, the charge of tax evasion is
governed by a six-year statute of limtations, and as the specific
conduct contained in the count took place in 1992, the statutory
limtations period had not yet run. See 26 U S.C. A 8 6531 (West
2001). Therefore, counsel could not have brought a neritorious
statute of limtations claim with respect to the new counts.?!?
Counsel cannot be ineffective for failing to bring a non-

meritorious notion. Mahony v. Vaughn, Civ. Act. No.00-606, 2001

US Dist. LEXIS 428, at *6 (E.D. Pa. Jan. 19, 2001).

Mor eover, even assum ng that Petitioner could establish that
Ms. Patrick failed to read both of the indictnents and that her
performance fell bel ow an objective standard of reasonabl eness, he

cannot show that but for her error, he would not have pled guilty.

1« A superseding indictnment brought after the statute of
[imtation has expired is valid so long as the original indictnent
is still pending and was tinely and t he supersedi ng i ndi ct nent does
not broaden or substantially anmend the original charges.” United
States v. Ratcliff, 2001 W 289885 (11th Cr. WMr. 26, 2001)
(quoting United States v. Italiano, 894 F.2d 1280, 1282 (11th G r.
1990)).

The Court need not determne whether the superseding
i ndi ct mrent broadened or substantially amended the original charges
as Petitioner contends, because the statute of limtations period
had not yet expired.

2Nor had the statutory period of 5 years for mail and wire
fraud run at the tinme of the second superseding indictnent.
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Petitioner originally pled not guilty to the second supsersedi ng
indictnent on Septenber 5, 1997, while M. Patrick stil
represented him M. Patrick no | onger represented Petitioner when
he subsequently changed his plea to guilty as to certain counts of
t he second superseding indictnent. At the change of plea hearing,
Petitioner told the Court that he understood which charges were
contained in the second supersedi ng i ndi ctnent, and further that he
understood the counts to which he was pleading. (N T. 2/25/98 at
142-45; 154-59.) Petitioner pled guilty to the count of tax
evasi on. Accordingly, Petitioner’s clains of ineffectiveness as
to Ms. Patrick are denied.

2. Mchael Kelly?

Petitioner alleges nunerous errors by M. Kelly. These
include: (1) failing to file any notions or conducting any
investigation; (2) Ilying about whether Petitioner read the
Governnent’s Trial Menorandumprior to the change of plea hearing;
(3) conflict of interest; (4) failing to be prepared for trial; (5)
failing to file objections to the Presentence Report; (6) waivVving
attorney-client privilege by testifying at Petitioner’s hearing to

wthdraw plea; (7) failing to attend proffer sessions with the

BM. Kelly, of the Defenders’ Association of Philadel phia,
represented Petitioner at the time of his entry of a guilty plea,
on February 25, 1998. The Defenders’ Association wthdrew
representation on Decenber 30, 1998.
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governnent; and (8) failing to obtain conputer disks from the
gover nnment .

It is clear fromthe record in this case that Petitioner is
not entitled to relief on the basis of his ineffectiveness
al l egations, because it is clear fromthe record that counsel was
not ineffective in the ways alleged by Petitioner. Petitioner’s
bald assertions as to various msrepresentati ons nade by counsel
and the unpreparedness of counsel are unsupported in the record.
Petitioner’s first four allegations, for exanple, are all directly
contradi cted by the record, which includes testinony by M. Kelly,
as well as the actual plea colloquy. This evidence includes
testinony by M. Kelly as to the extensive preparation he engaged
in, including spending nore than 100 hours review ng evi dence and
| engthy neetings with Petitioner. (N T. 1/12/99 at 146-51, 176,
179-81; N T. 1/22/99 at 8-15.) M. Kelly also testified that he
was prepared for trial, and that he spent about two-thirds of his
time prior to the trial date working on Petitioner’s case. (N T.
1/12/99 at 146-51, 176, 179-81; N. T. 1/22/99 at 15.) By February
10, 1998, he was prepared for trial. (N.T. 1/22/99 at 23.) He also
testified that his father’s illness did not interfere with his
preparation of the case. (N T. 1/12/99 at 143-44; N T. 1/22/99 at

62.) At the hearing on Petitioner’s notion to withdraw his plea,
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the Court concluded that Kelly was “credi ble”, and that Petitioner
had commtted perjury.** (N T. 1/22/99 at 195-96.)

Petitioner’s own statenments during the plea colloquy also
i ndi cate that counsel was not ineffective in the ways now al | eged.
The governnent proffered the facts of its case, and the Court held
an extensive colloquy with the Petitioner to determne if there was
a sufficient basis for the plea. Petitioner acknow edged that
those facts were correct and were sufficient to prove himguilty of
the counts to which he was pleading, including fraud and tax
evasion. More specifically, he agreed to the correctness of the
facts he now clains to be false. He was al so advised of the
essential elenents of each crine and the necessity of proof beyond
a reasonabl e doubt. Petitioner stated that he understood the
crimnal charges, that it was his decision to plead guilty.

Furthernore, the Court concludes there is no basis for
Petitioner’s allegations of ineffectiveness for failure to perform

particul ar tasks, including failing to file objections to the pre-

1At sentencing, this Court recited several specific instances
in which Petitioner conmtted perjury before the Court, relating
both to his guilty plea and to specific facts. (N T. 1/28/99 at
21-23.) Specifically, the Court found that Petitioner |ied “when
he testified that he had no idea that the Governnment would and
could prosecute him for additional charges involving advance fee

schemes that were not included in the second superseding
indictnment”; “that he did not know or agree to have any additi onal
charges brought after the gquilty plea”; “in his testinony

concerning the First Atlanta check which had been fraudulently
created”; and “in his testinony that he had not shown that check to
Ms. Ellis as a device to mslead Ms. Ellis to give him the
addi ti onal $10,000 in January of 1993.” (ld.)
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sentence investigation report?®, failing to nove to dismss the
second superseding indictnent because of statute of limtations
probl ens!®, failing to appear at several proffer sessions with the

governnment *’, breaching attorney-client privilege by testifying at

Any failures with respect to objections to the pre-sentence
i nvestigation report would have no rel evance or bearing as to the
validity of the guilty plea, because Petitioner would not be able
to establish that, absent the failure to object to portions of the
PSI, he would not have pled guilty. However, to the extent
Petitioner may set forth an ineffectiveness claimwth respect to
the inmposition of his sentence, he has failed to set forth any
meritorious bases for objecting to the pre-sentence investigation
report. The strongest potential basis Petitioner m ght have with
respect to the sentencing relates to his incone and ability to pay
a fine and restitution. However, the Court specifically addressed
this issue at the sentencing hearing, in light of Petitioner’s
attenpts to argue that he could not pay a fine, and di sm ssed t hose
contenti ons.

®As di scussed above with respect to Ms. Patrick, the statutory
period had not yet run with respect to the tax evasion or the
mail /wire fraud counts, and so a notion to dismss on the basis of
statute of limtations problens would not have been neritorious.
Counsel cannot be deened ineffective for failing to file a notion
t hat woul d not have been neritorious.

M. Kelly attended the first two of el even proffer sessions
hel d between the Petitioner and the Governnent. The purpose of the
proffer sessions was to give the opportunity for the Petitioner to
cooperate such that the Governnent mght file a notion for downward
departure pursuant to US S.G § 5Ki1.1. During the third
interview, Petitioner agreed to be interviewed wi thout the presence
of counsel, with the understandi ng that he could stop the interview
at any tine if he wshed to consult with M. Kelly. (Govt. Resp
at 60 (citing Meno. 105)). Petitioner said he “proceeded [to be
i ntervi ewed] because he had nothing to hide.” (ld.) Petitioner
was given a standard proffer letter, which he and M. Kelly both
signed, that stated that nothing he said could be used agai nst him
at atrial in the governnent’s case-in-chief. Although Petitioner
clainms that he |ater becane “unconfortable with the questioning,”
he never stopped the session or requested to speak with his | awyer.

(Ld.)
18



the hearing!®, and failing to obtain conputer disks from the
gover nnent . * Mor eover, even assumi ng that counsel’s performance was
deficient in the ways all eged, Petitioner cannot establish that he
was prejudiced by this performance. Petitioner does not explain
how any of these alleged failures relate to his plea of guilty, and
nothing in the record suggests that Petitioner would not have pl ed
guilty but for his counsel’s now all egedly deficient perfornmnce,
particularly in light of declarations made during his guilty plea

col | oquy. See Blackledge v. Allison, 431 US. 63, 74 (1977)

(“Sol emn declarations in open court carry a strong presunption of

verity.”). The Court concludes that it is clear on this record

8Counsel s testinony took place at the hearing to withdrawthe
plea, after counsel had termnated his representation of
Petitioner. Therefore, the testinony did not lead to the plea of
guilty. However, to the extent that attorney-client privilege
m ght ot herw se have barred M. Kelly’'s testinony, the Petitioner
wai ved this protection by claimng ineffective assi stance as one of
the bases for withdrawing his plea. See Tasby v. United States,
504 F.2d 332, 335 (8th Cir. 1974).

®Petitioner claims that M. Kelly failed to obtain the disks,
whi ch contained information critical to his defense. However, the
Governnent infornmed counsel that it had informed Petitioner that
the di sks were available to be returned. (N T. 12/17/98 at 41-42.)
M. Kelly testified that he told Petitioner he could have a defense
i nvestigator pick up the disks. He noted that, “It was never, ever
suggested by M. Rishell that those disks were needed for his
defense, either for trial, for plea, for sentencing or anything .
. . W had boxes of discovery. |It’s ny understanding M. Ri shel
want ed t hem because they were sinply his property.” (N T. 12/17/98
at 43.) Petitioner has not established that the information on
t hese di sks was critical, and certainly has not established that by
failing to obtain the disks, particularly when counsel had made
clear to Petitioner that they were avail able, counsel had acted in
a manner that fell belowthe objectively reasonable standard so as
to be ineffective.
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that there is no basis for any of Petitioner’'s clainms of
i neffective assistance with respect to M. Kelly’ s representation.

3. Harold Jacoby?

Petitioner next alleges that Harold Jacoby was ineffective
because he had a conflict of interest. M. Jacoby, however, never
entered his appearance in the case at any tinme, and there is no
evidence to suggest that M. Jacoby ever gave any advice to
Petitioner. Petitioner previ ously al | eged this sane
i neffectiveness in the context of his notionto wthdrawhis guilty
plea, and this Court determned that there was no basis to
determne that there was any such conflict, in the context of
Petitioner’s guilty plea. On appeal, the Court of Appeals for the
Third GCrcuit rejected Petitioner’s argunent regarding such
i neffectiveness, noting:

Ri shell concedes that M. Jacobi never even entered an

appearance for himin the case. 1In addition, M. Kelly

— who was Rishell’s counsel of record at all tines

pertinent to Rishell’s submission of the guilty plea —

testified that he was not aware of any advi ce being gi ven

to Rishell by M. Jacobi. Based on the testinony of M.

Kelly and on the fact that M. Jacobi never entered an

appearance for Rishell, the Judge did not err in denying

Rishell’s notion to wthdraw his guilty plea.

United States v. Rishell, No. 99-1204, Mem at 6 (3d G r. Sept. 30,

1999). The record clearly reflects that there is no basis for an

i neffectiveness claimas to M. Jacoby. This claimis denied.

M. Jacobi never entered an appearance for Petitioner.
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4. O her dains of Ineffective Assistance

Finally Petitioner also asserts that Jack Briscoe and David
Assad, Jr.?! were ineffective in their capacities as appellate
counsel because they failed to preserve certain clainms on direct
appeal . The Court wll discuss this claimunder its discussion of
Ground 6, as the claimis brought nore directly under that ground.

C. G ounds 3 and 4: prosecutorial msconduct and use of
perjured testinony

Petitioner next clains that the guilty plea was obtained
through the use of false evidence, gross msconduct by the
government, and fal se and perjured testinony in court and t he grand
jury. These include specific allegations that the AUSA lied in
Court and that the AUSA suborned perjury. These clainms were not
previously raised at sentencing or on direct appeal.

Wien a habeas petitioner fails to present his clains at
sentenci ng or on direct appeal, such clains are procedurally barred
from collateral review under 8 2255 wunless petitioner can
denonstrate “cause” excusing the procedural default and *actua
prejudice” resulting fromthe errors of which he conplains. See
Frady, 456 U. S. at 167-68 (requiring cause and prejudice for
collateral relief based ontrial errors to which no contenporaneous

obj ection was nade nor raised on direct appeal); United States v.

Essig, 10 F.3d 968, 976-79 (3d G r. 1993) (holding that cause and

2IM. Briscoe and M. Assad entered their appearances as
def ense counsel on Decenber 23, 1998.
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prejudi ce test applies to 8 2255 proceedi ngs in which a petitioner
seeks relief fromall eged sentencing errors not directly appeal ed).
Cause for the procedural default nust be an occurrence beyond a
petitioner's control that cannot be fairly attributed to him See

McCl eskey v. Zant, 499 U. S. 467, 493 (1991) (“In procedural default

cases, the cause standard requires petitioner to show ... ‘sone
objective factor external to the defense.””). Additionally,
prejudi ce nust be substantial, such that the integrity of the
entire proceeding is infected. See Frady, 456 U. S. at 169-70. Wen
a claim has been waived and petitioner fails to show cause and
actual prejudice, the <claim nust be dismssed wthout any
consideration of the nerits. Frady, 456 U S. at 165-68.

Petitioner has failed to set forth cause or prejudice, either
t hrough argunent or through evidence, sufficient to allow this
Court to consider the claimonits nerits. The record clearly does
not support these allegations. Having failed to establish cause
and prejudice, the Petitioner’'s grounds 3 and 4 are considered
wai ved for purposes of habeas review, and di sm ssed.

The Court notes that Petitioner’s clains here overlap at | east
in part with those contained in his first ground for relief
attacking the voluntariness of his plea.? Insofar as there are any

m sconduct allegations raised here that may be considered by the

2ln light of this Court’s obligation to construe pro se
subm ssions liberally, the Court has exam ned the Petition for al
potential grounds for relief.

22



Court as they relate to the voluntariness of the plea, the Court
concludes there is no basis for relief. Petitioner’s allegations
are nothing nore than baseless allegations that are conpletely
unsupported by the clear record.?

E. G ound 5: Judicial bias and m sconduct

Petitioner next clainms that this Court commtted various
errors denonstrating bias, including its decision to require
Petitioner to pay restitution to the victinms in the case. The

all eged errors are examned for plain error. See United States v.

Cefaratti, 221 F.3d 502, 512 (3d Cr. 2000).

Petitioner’s alleged errors are nunerous, and fall roughly
into two categories: (1) errors relating to the guilty plea; and
(2) errors relating to the inposition of a fine and restitution.
Among the errors are: “Rishell being forced to proceed wthout
counsel after his right to counsel had attached in two sessions

relating to ascertainnment of counsel; the judge joined in

Zpetitioner’s clainms al so appear to suggest a challenge to the
pl ea on the basis that there was no factual basis for the plea, or
because he was actually innocent. However, “[i]t is well settled
that a voluntary and intelligent plea of guilty nmade by an accused
person, who has been advised by conpetent counsel, may not be
collaterally attacked.” Mabry, 467 U. S. at 508. Thus, while it is
appropriate to consider Petitioner’s specific clains as they relate
to the voluntariness and intelligence of his plea, the plea, once
deened valid, cannot otherwise be collaterally attacked. 1d.
Moreover, there is no new evidence to support Petitioner’s bald
clainms of innocence. Petitioner relies on his recitation of the
facts consisting of unsupported allegations of wtnesses,
i nvestigators, and attorneys |ying and conspiring agai nst him The
“actual innocence” claim is also directly contradicted by
Petitioner’s own admi ssions and plea of guilty.
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di scussions of the guilty plea in the plea colloquy when Rishell
took Kelly into the hall and the judge stating these were not nake
believe proceedings we were entering into which helped to push
Rishell to plea gquilty; Judge Padova refusing to grant a
continuance to get Briscoe and Assad famliar with the case after
stating on the Order of 25th of August, 1997 that the failure to
grant such a continuance woul d deny counsel for each of the parties
the resonable [sic] tinme necessary for effective preparation?; the
judge refusing to allow the appearance of counsel of R shell’s
choi ce, retained counsel, Briscoe and Assad and forcing Rishell to
proceed at the Decenber 17, 1998 sentence hearing wth counsel

Kelly . . .”2% (Am Pet. at 8§ E.)

22New counsel for the Petitioner requested a continuance by
letter to the Court dated January 28, 1999, one day prior to the
sentenci ng hearing date. The basis for the continuance was a
representation by the Petitioner that on or before May 1, 1999, his
fam |y and friends intended to deposit the sumof $118,160 with the
court or in a US. Attorney escrow account, for the purpose of
making full restitution to the victins prior to sentencing. (N T.
1/29/99 at 5.) The Court denied the request for continuance.
(N.T. 1/29/99 at 13.)

2As of the initial sentencing hearing on Decenber 17, 1998,
Bri scoe and Assad had not yet entered their appearances as counsel
of record. At that time, M. Assad represented to the Court that
new counsel and the Petitioner were still working out the retainer,
but that they expected everything to be fully taken care of wthin
a week. (N T. 12/17/98 at 7-8.) The Court asked M. Assad if he
was prepared to enter his appearance for the Petitioner right away,
but M. Assad requested an additional week to give an answer,
i ndi cating that he was “al nost 100 percent certain | can say yes to

t hat . "’m only asking for one week.” (ld. at 9.) The Court
eventual ly denied Petitioner’s notion for a 90-day conti nuance to
obtain new counsel. (ld. at 35.) However, the Court granted a

conti nuance because Petitioner had not received the presentence
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Petitioner’s allegations of judicial bias are nothing nore
t han bal d assertions, and the record nakes clear that Petitioner is
not entitled to habeas relief. Petitioner, for exanple, asserts
that the Court was bi ased because it accepted M. Kelly’'s testinony
as credible and rejected the Petitioner’s own testinony, when such
a concl usi on was “not supported by the record.” That determ nation
was clearly supported by the record. Petitioner’s argunment does
not assert bias so nuch as it asserts disagreenent with the
determ nation of the Court. Furthernore, none of Petitioner’s
al l egations of error appear to have had any bearing on Petitioner’s
decision to plead guilty. Rat her, Petitioner’s allegations in
Gound 5 are a series of msinterpretations of the proceedi ngs
that, while consistent with Petitioner’s own theory of the case in
which his lawers, the wtnesses, the prosecutor, and the court
were conspired against him are unsupported by the record.

The record is simlarly clear that there was no clear error
W th respect to the sentencing, specifically, with respect to the
Court’s inposition of a fine and restitution. Wth respect to
Petitioner’s financial ability to pay a fine or restitution, the
Court adopted the relevant paragraphs from the presentence

i nvestigation report:

i nvestigation report 35 days prior to the sentencing, and granted
Petitioner 5 days within which to file a notion to withdraw his
plea. (ld. at 56-58.)
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Thi s defendant has not denonstrated an inability to pay
afine. As a matter of fact, the financial information
that he has given to probation is insufficient to
denonstrate his inability to pay a fine. And the
suppl enental handwitten information that he recently
gave al so does not denobnstrate an inability to pay a
fine.

(N.T. 1/28/99 at 28.) The Court relied on Y 156-58 of the
Present ence Report, which stated:

On Decenber 1, 1998, John D. Mahoney, CPA, who had been
contracted by defense counsel to prepare a financial
st at enent on the defendant for the presentence
i nvestigation report, issued a letter to defense counsel
stating the following: First, he reported that the
def endant attended a Novenber 4, 1998 neeting with him
Wi th no records or supporting docunentation. All of the
information provided by the defendant was oral. The
defendant told the accountant that he lives in a rented
apartnment costing $1, 716 per nonth. The defendant al so
told the accountant that he owms a 987 BMN but that this
vehicle is in need of repair. Currently, heis using his
son’s car. He further reported that he has little in the
way of cash or personal property, and that he earns $100
to $200 per nont h perform ng odd jobs. The defendant did
not provide the accountant with any requested tax
returns, loan or credit card statenments, nor did the
def endant provide an estimate of his living expenses as
request ed. Based on this information, the accountant
concluded that he could not issue an opinion on the
def endant’ s personal financial situation.

(Presentence Investigation Rept. { 156.) The Probation Oficer
handling the case also stated that: “Based on the above
i nformati on, the defendant has not denonstrated an inability to pay
a fine wwthin the stated guideline range or restitution.” (l1d.
158.) Petitioner did not object to this part of the report at

sentencing. (N T. 1/28/99 at 14, 28.)
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The Sent enci ng Gui del i nes provide that the "court shall inpose
afinein all cases, except where the defendant establishes that he
is unable to pay and is not |likely to becone able to pay any fine."
US S G 8 5El.2(a). The defendant has the burden of proving his

or her inability to pay. See United States v. Carr, 25 F. 3d 1194,

1212 (3d Cir.) (citing U S.S. G 8§ 5E1.2(a)), cert. denied, 513 U.S.

1086 (1995). Here, there was a clear factual basis for the Court
to conclude that Ri shell had not established an inability to pay a
fine or restitution. As the record is clear that there was no
plain error involved wth respect to any of the rulings,
statenents, or actions taken by the Court, Petitioner’s fifth
ground is deni ed.

F. G ound 6: O her qgrounds for relief — ineffective
assi stance of appell ate counsel

Finally, Petitioner argues that his appellate counsel, David
Assad and Jack Briscoe, were ineffective in handling his direct
appeal , because they failed to raise certain argunents that he has
now raised in the instant Petition. On appeal, counsel raised the
foll owi ng six issues:

1. The change of plea coll oquy was defective
. . . din that it did not contain a
“factual basis” or foundation asserted
from def endant hinsel f.

2. The si debar conference during the change
of plea colloquy was defective . . . in
that defendant did not participate on
addi tional sentencing issue agreenments
that were directly opposite to his
understanding of the plea that was
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confirmed in witing . . . by his
attorney prior to the hearing.

3. Def endant suffered from a personality
di sorder that affected his ability to
know ngly, voluntarily, andintentionally
enter a pl ea.

4. Ri shell was the victimof a conflict of
i nterest by Harol d Jacoby, Esquire.

5. The evi dence showed t hat Defendant did in
fact obtain a loan commitment for an
al | eged victim contradicting t he
governnent’ s erroneous and fal se
assertion that he did not conplete a
legitimate deal in the 1990's .

6. The governnent acted in bad faith by not
filing a dowward departure notion
despite substanti al cooperation from
def endant .

Resp. Mem Ex. 78a-79a (Respondent’s Brief TOC). The Third Circuit
rejected all six clainms and affirmed his conviction and sentence.

Petitioner has failed to establish that his appellate
counsel s decision not to include certain issues in the appeal was
i neffectiveness rather than sound trial strategy. “One el enent of
effective appellate strategy is the exercise of reasonable
selectivity in deciding which argunents to raise.” Buehl, 166 F. 3d
at 173. “[A] conpetent appellate attorney could have reasonably
concl uded that he was unlikely to convince” the appellate court of
the nerits of the additional argunents raised by the Petitioner.
Contrary to Petitioner’s assertion in his supplenmental menorandum
counsel did raise sone of the alleged ineffectiveness issues, such
as the conflict of interest issue with respect to M. Jacoby. Many
of the “clains” that were not brought relate to Petitioner’s clains

that M. Kelly lied. In light of the district court’s explicit
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finding that M. Kelly' s testinony at the hearing was credi bl e and
that the Petitioner hinmself had commtted perjury, and in |Iight of
the lack of any evidence aside fromthe Petitioner’s own testinony
supporting the allegations that M. Kelly lied, the Court cannot
conclude that the decision by appellate counsel to |eave certain
clains out of the appeal was not sound appellate strategy.
Mor eover, none of the additional clainms which Petitioner suggests
his appellate counsel should have brought on direct appeal are
nmeritorious.? Counsel cannot be deened i neffective for failing to
rai se non-neritorious argunents. Mahony, 2001 U S. Dist. LEXIS
428, at *6.

Accordingly, to the extent Petitioner attenpts here to raise
an ineffective assistance of appellate counsel claim the Court

denies the claim

2%pet i tioner asserts that:

None of Rishell’s requests were honored for the direct
appeal even though they included financing conmtnents,
| oans charged as advance fees and i ncone for tax evasion,
lies of Kelly, no pretrial notions, questions on statute
of limtations, basis to challenge search warrants,
gquestion on when Rishell |earned about no downward
departure which Kelly lied about, Rishell’s hearing
probl emdocunented i n PSR, requests for pre trial notions
which Kelly lied about, requests for Brady and Jencks
material which Kelly lied about, two pound box of
material sent to J.C. Bradford fromR shell which Kelly
lied about, Kelly's |ies about targets in the Navy Yard,
Kelly not available for many of the proffer sessions
whi ch was deni al of counsel at a critical stage as AUSA
Reed triedtoelicit incul patory statenments fromRi shel |,
conflicts of interest with Jacobi and Kelly and errors
and abuse of discretion by Judge Padova.

Pet. Supp. Mem at 3.
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V. Concl usi on

For the reasons stated above, the Court concludes that
Petitioner is not entitled to relief for any of the grounds raised
in his Petition. Accordingly, the Petition is denied in all
respects.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES
Respondent Crimnal Action No. 97-294-1
V.
Cvil Action No. 01-486
DONALD RI SHELL,
Petitioner

N N N N N N

ORDER

AND NOW this day of Decenber, 2001, wupon
consideration of Petitioner Donald Rishell’s Petition for Wit of
Habeas Corpus pursuant to 28 U S.C. 8§ 2255 (Doc. No. 77), al
attendant and responsive briefing thereto, and the trial record, IT
| S HEREBY ORDERED that said Motion is DENIED in all respects. As
Petitioner has failed to make a substantial show ng of the denial
of a constitutional right, there is no basis for the i ssuance of a

certificate of appealability.

BY THE COURT:

John R Padova, J.



