IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEBORAH SCOTT : CIVIL ACTI ON
V.

ROBERT YATES, |Individually

and in his Oficial Capacity

as Director of Adult

Probati on; JAVES HARKI NS,

Individually and in his

O ficial Capacity as Director

of Accountability and

Integrity; and, CTY OF :

PHI LADELPHI A ) No. 00-5024

VEMORANDUM ORDER

This action arises out of plaintiff's termnation from
her enploynment as a clerk-typist in the Philadel phia Adult
Probati on Departnment ("Probation Departnment”). Presently before
the court is the notion of defendants Robert Yates and Janes
Harkins to dism ss. The pertinent facts as alleged by plaintiff
are as follows.

Plaintiff was hired by the Gty of Phil adel phia
("Gty") in 1971 as a Cerk-Typist I. She later transferred to
the Probation Departnment as a Clerk-Typist Il. To accommbdate an
unspeci fied physical condition, plaintiff requested an ergonom c
chair. Defendants Yates and Harkins requested that plaintiff
sign a release for nedical records and asked her to submt to an
i ndependent nedi cal exam nation. GCiting concerns for privacy,

the plaintiff refused to sign the release formbut did agree to



submt to an exam nation.! Defendants denied plaintiff's request
for the ergonom c chair due to cost and her refusal to sign the
medi cal rel ease.

Foll ow ng the denial of her request, plaintiff filed a
charge of discrimnation against the First Judicial District with
t he Pennsyl vani a Human Rel ati ons Conm ssion ("PHRC') and the
Equal Enpl oynent Cpportunity Conmi ssion ("EECC').2? Two days
|ater, plaintiff signed a nedical release. Defendants, however,
refused to accept the rel ease.

After plaintiff filed the initial charge of
di scrim nation, defendants Harkins and Yates subjected her to
unwarranted scrutiny and criticismat work and initiated an
investigation into a nedical |eave previously authorized under
FMLA.® Plaintiff also alleges that her supervisor received a
negati ve performance evaluation for his failure to take
di sciplinary action against her. Defendants also refused to give

plaintiff access to conputer training afforded to simlarly

1 The exam ni ng physician was unabl e to determ ne whet her
the chair was needed wi thout reviewng plaintiff's nedical
records.

2 Plaintiff initially clainmd that she was enpl oyed by the
First Judicial District. In an anended conpl aint, she now states
the Gty was her enployer. This may refl ect her subsequent
awar eness that the First Judicial District is not subject to suit
under § 1983.

3 The investigation was purportedly based on an unwitten
work rule requiring plaintiff to sign a nmedical release form
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situated secretaries. The |ack of adequate conputer training
resulted in criticismof plaintiff's performance at a tinme she
was subjected to increased producti on demands by defendant Yates.
Shortly thereafter, plaintiff was suspended from her
enpl oynent for thirty days. Wen she returned, the defendants
continued to subject plaintiff to close scrutiny. Defendants
termnated plaintiff three weeks after her return for purported
abuse of sick |leave policy. |In a subsequent hearing for
unenpl oynment conpensation benefits, defendants cl ai ned that
plaintiff was discharged for refusing to sign a nedical release
form
Plaintiff asserts clains agai nst defendant Yates,
i ndividually and as Supervisor of Cerk-Typists of the Probation
Departnent, and defendant Harkins, individually and as Director
of Accountability and Integrity of the Probation Departnent,
under 42 U. S.C. § 1983 for retaliation for her exercise of the
First Amendnent right to speech and under the PHRA, 43 Pa. C S A
8§ 955(d), for retaliating against her for filing a discrimnation
charge with the PHRC. She al so asserts a cl ai magai nst
def endants Yates and Harkins for conspiring to deprive her of her
First Amendnent right to speech in violation of 42 U S. C
8§ 1985(3). Plaintiff seeks to hold the City liable for these
al l eged violations on the ground that the City fail ed adequately
to train and supervise the individual defendants regarding
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i nperm ssi bl e enpl oynent discrimnation and that their
retaliation amounted to a policy, practice or customof the Gty
whi ch deprived plaintiff of her rights.

Dismssal for failure to state a claimis appropriate
when it clearly appears that plaintiff can prove no set of facts

to support a claimwhich would entitle her to relief. See Conley

v. G bson, 355 U.S. 41, 45-46 (1957); Robb v. Phil adel phia, 733

F.2d 286, 290 (3d Cir. 1984). Such a notion tests the |egal
sufficiency of a claimaccepting the veracity of the claimant’s

allegations. See Markowitz v. Northeast Land Co., 906 F.2d 100,

103 (3d CGr. 1990); Sturmyv. dark, 835 F.2d 1009, 1011 (3d Grr.

1987). A court may al so consider matters of public record. See

Churchill v. Star Enter., 183 F.3d 184, 190 n.5 (3d Cr. 1999).

A court, however, need not credit conclusory allegations or |egal

conclusions in deciding a notion to dismss. See CGeneral Mtors

Corp. v. New A C. Chevrolet, Inc., 263 F.3d 296, 333 (3d Gr.

2001); Morse v. Lower Merion School Dist., 132 F.3d 902, 906 (3d

Cr. 1997). A claimmy be dism ssed when the facts all eged and
the reasonable inferences therefromare legally insufficient to

support the relief sought. See Pennsylvania ex rel. Zinmermn v.

Pepsi Co., Inc., 836 F.2d 173, 179 (3d Cr. 1988).

Movants contend that the Probation Departnent is part
of the unified state judiciary and thus part of the Commonweal t h
government. They correctly note that pursuant to the El eventh
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Amendnent, federal courts do not have jurisdiction to entertain
clainms for retrospective danages agai nst states or state
officials acting in their official capacities unless the state
has wai ved sovereign immunity or it has been abrogated by

Congress. Edelman v. Jordan, 415 U. S. 651, 678 (1974); Pennhurst

State School and Hospital v. Halderman, 465 U. S. 89, 99 n.8

(1984). Pennsylvania has not consented to suit in federal court.

42 U. S.C. 8§ 8521(b); Laskaris v. Thornburgh, 661 F.2d 23, 25 (3d

Cr. 1981), cert. denied, 469 U S. 886 (1984). Congress, in

enacting 42 U S.C. 8§ 1983, did not abrogate El eventh Anmendnent

immunity. Quern v. Jordan, 440 U. S. 332, 340 (1979). Movants

contend that as state officials, they thus nmay not be sued under
8§ 1983 herein in their official capacities.
The novi ng defendants at the pertinent tine were
supervisory officials of the Probation Departnent which is
i ndi sputably a departnent of the Crimnal Trial D vision of the
First Judicial District of Pennsylvania.?
The Pennsyl vani a Constitution provides:
The judicial power of the Commonweal th shall be vested
in aunified judicial systemconsisting of the Suprene
Court, the Superior Court, the Commonweal th Court,

courts of common pleas, comunity courts, municipal and
traffic courts in the Gty of Philadel phia, and such

4 The Probation Departnent is nmanaged by a Chief Probation
Oficer (currently two co-Chiefs) who, along with subordinate
staff, is appointed by the Adm nistrative Judge of the Trial
Division and reports to the Court Adm nistrator.
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ot her courts as may be provided by |aw and justices of

the peace. Al courts and justices of the peace and

their jurisdiction shall be in this unified judicial

system "
Pa. Const. art. V, 8 1. The counties are required by state |aw
to provi de goods, services, and accommodations for the courts
within their judicial districts, and nust pay the sal aries of
judges and support personnel. See 42 Pa. C. S. A 88 3544, 3722.°
Nevert hel ess, all agencies of the unified state judicial system

are part of the Conmmonweal th government and thus are state rather

than | ocal agencies. See Callahan v. Cty of Phil adel phia, 207

F.3d 668, 672 (3d Gr. 1999) (holding Warrant Division of First
Judicial District is part of unified state judicial system and
distinct fromdGty).®

The relevant inquiry is not whether an agency is funded
| ocal ly, but whether it is "independent of the Commonweal th" and
"can be regarded as having significant autonony fromthe
Pennsyl vani a Suprene Court." 1d. at 673. Plaintiff has

suggested no basis on which one could reasonably hold that the

>In the last reported fiscal year, the City provided $8.1
mllion to fund the Probation Departnent. The Commonweal t h
provided $5.1 mllion.

® That the City may have been treated as an enpl oyer for
unenpl oyrment conpensati on purposes woul d not change the character
of the Probation Departnment or its relationship to the
Commonweal th. As the party responsible for securing salaries and
benefits, the Gty would logically be accorded standing in an
adm ni strative proceeding involving a claimfor benefits.
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Probati on Departnment, but not the Warrant Division, of the First
Judicial District is a City agency.

As officials of the Probation Departnent, novants nay
not be sued under 8§ 1983 in their official capacities.

Def endants next contend that the 8 1983 cl ai ns agai nst
them as individuals should al so be dism ssed because plaintiff's
speech was not protected as a matter of law. To sustain a First
Amendnent retaliation claimunder § 1983, a plaintiff nust show
that the speech in question was protected and that it was a
substantial or notivating factor in the alleged retaliatory
action. A defendant may still defeat such a claimby show ng
that the sanme action would have been taken even in the absence of

the protected activity. See Watters v. Gty of Phil adel phia, 55

F.3d 886, 892 (3d Cir. 1995).
Det erm ni ng whet her a public enpl oyee's speech invol ves
a matter of public concern is a question of law for the court.

See Connick v. Myers, 461 U. S. 138, 148 n.7 (1983); Versarge v.

Township of Cinton, N.J., 984 F.2d 1359, 1364 (3d Gr. 1993).

In the public enploynent context, speech is protected when it
appears froman exam nation of the content, form and context that
it relates to a matter of public concern and the speaker's
interest in such speech is not outwei ghed by the governnment's

interest in effective and efficient operation. See Connick, 461

U S at 146-48; Swineford v. Snyder County Pa., 15 F.3d 1258,
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1271 (3d Cir. 1994). See also Azzaro v. County of Allegheny, 110

F.3d 968, 975 (3d Gr. 1997); Feldman v. Phil adel phia Housi ng

Auth., 43 F.3d 823, 829 (3d Cir. 1995).

Def endants contend that plaintiff's speech did not
involve a matter of public concern. Plaintiff alleges that she
conpl ai ned to the PHRC and EEQOC about disability discrimnation
by her enpl oyer.’” Speech disclosing wongdoing by public
officers or criticizing their official actions and decisions is

protected. See G vhan v. Western Line Consol. School Dist., 439

U S 410, 413 (1979) (conplaints about discrimnation by school
board); Swineford, 15 F.3d at 1271-72 (allegation of mal feasance

by public official); Czurlanis v. Al banese, 721 F.2d 98, 104 (3d

Cir. 1983) (speech regarding whether public officials were
properly performng their responsibilities falls "squarely wthin
the core public speech delineated in Connick"). See also

O Donnell v. Yanchulis, 875 F.2d 1059, 1061 (3d G r. 1989).

A formal conplaint of conduct prohibited by law to
public agencies with responsibility for enforcing that lawis
speech which relates to a matter of public concern. Defendants

do not contend that plaintiff's interest in such speech was

" Plaintiff has not attached to or described the substance
of her adm nistrative charge in her amended conplaint. Fromthe
subst ance and chronol ogy of what she does all ege, however, the
nost, if not only, logical inference is that she charged her
enpl oyer had refused to provide a reasonabl e acconmodati on for
her unspecified disability.



out wei ghed by a governnental interest in effective operation and
in any event, such does not clearly appear fromthe pleadings.

Def endants al so nove for dismssal of plaintiff's
8 1985(3) claim To sustain a cognizable § 1985(3) claim a
plaintiff nust show a conspiracy for the purpose of depriving a
person or class of persons of equal protection of the |aws or
equal privileges and immunities, and an act in furtherance of the
conspiracy whereby a party is injured in his person or property
or is deprived of a right or privilege of a citizen of the United

States. See United Brotherhood of Carpenters & Joiners v. Scott,

463 U. S. 825, 829 (1983); Ridgewood Bd. of Educ. v. N E. ex rel.

ME., 172 F.3d 238, 253-54 (3d Gr. 1999).
Def endants contend that the anmended conplaint is devoid
of sufficiently specific factual allegations of a conspiracy
bet ween the defendants to deprive plaintiff of her right of
speech, and that plaintiff has not in any event alleged a
conspiracy notivated by racial or class based discrimnatory
ani nus designed to deprive her of equal protection of the | aws.
Plaintiff has alleged that defendants Yates and Harkins
"agreed, either expressly or inpliedly, to deprive the Plaintiff
of her right to free speech, nore specifically her right to
conpl ai n about treatnment accorded her" and that in furtherance of
this agreenent, suspended her and term nated her enpl oynment.
This is sufficient to satisfy the liberal federal pleading
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requirenents of Fed. R Cv. P. 8 Plaintiff, however, has not
al l eged a conspiracy notivated by racial or class based
di scrim natory ani nus.

Section 1985(3) prohibits only conspiracies predicated
on "racial, or perhaps otherw se cl ass-based, invidiously
discrimnatory aninus." Ri dgewod 172, F.3d at 253 (quoting

Giffin v. Breckenridge, 403 U S. 88, 102 (1971)). Plaintiff

al |l eges that defendants were notivated by her conduct, that is
her speaking out in a manner critical of them Even engagi ng as
a nenber of a group in conduct disfavored by a defendant does not

confer class status for purposes of § 1985(3). See Bray v.

Al exandria Winen's health dinic, 506 U S. 263, 269 (1993);

Childree v. UAP/GA AG Chem, Inc., 92 F.3d 1140, 1147 (1ith Gr.

1996). Even if one were to recast plaintiff's pleading to
suggest a conspiracy notivated by her clainmed disability, al
persons with any disability do not constitute a cogni zabl e cl ass
within the neaning of § 1985(3).

The Third G rcuit has expressly declined to decide
whet her persons with handi caps or disabilities, other than nental

retardation, are a protected class under 8§ 1985(3). See Lake v.

Arnold, 112 F.3d at 686 & n.b5. See al so Ri dgewood, 172 F. 3d at

254. O her courts which confronted the question have concl uded

t hat handi capped persons generally are not a cogni zabl e class for
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pur poses of 8§ 1985(3). See D Amato v. Wsconsin Gas Co., 760

F.2d 1474, 1486 (7th Cr. 1985); Wlhelmv. Continental Title

Co., 720 F.2d 1173, 1177 (10th Cr. 1983); Mreno v. Com of

Pennsyl vani a, 1991 W. 46472, *8 (E.D. Pa. Apr. 1, 1991). See

also Story v. Geen, 978 F.2d 60, 64 (2d G r. 1992) (disabled do

not constitute suspect or quasi-suspect class for purposes of
equal protection). Even when 8 1985(3) has been read
expansively, the focus is on "discrete and insular mnorities who
have traditionally borne the brunt of prejudice in our society"
and because of an immutable trait have been subject to "pervasive
discrimnation." Lake 112 F.3d at 687-88.

Plaintiff has nowhere descri bed what her physi cal
disability is. One may only reasonably infer, however, that it
is a condition which is accommopdat ed by an ergonom cal |y desi gned
chair.® There are innunerable persons with back aches and ot her
muscul ar - skel etal pains which are eased by use of a confortable
or contoured chair. There is absolutely no suggestion or basis
for concluding that they have borne the brunt of prejudice in our

soci ety or been subjected to pervasive discrimnation.?®

8 An "ergonom c" chair is one designed to provide the nost
efficient and safe interaction with people. See Wbster's Third
New I nternational Dictionary 771 (1993).

® Once § 1985(3) is read beyond its historical context and
extended to other than racial classes, the court woul d have
little hesitation in applying it to persons with types of
handi caps who, like the nmentally retarded, have been subject to
mar ked prejudi ce and di scrimnation including those who are
blind, deaf, mute, disfigured or non-anbul atory.
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Plaintiff has set forth absolutely no basis on which one could
reasonably infer she has a handicap of a type which would pl ace
her in a class that qualifies for protection under § 1985(3)
W t hout contorting the statute and trivializing those who may.
ACCORDI NG&Y, this day of Decenber 2001, upon
consi deration of the Motion of defendants Yates and Harkins to
Dismss (Doc. #16) and plaintiff's response thereto, |IT IS HEREBY
ORDERED t hat said Mdtion is GRANTED as to plaintiff's clains
agai nst these defendants in their official capacity and as to
plaintiff's clains pursuant to 42 U S.C. 8§ 1985(3); and, is
DENIED as to plaintiff's clains against these defendants in their

i ndi vi dual capacity pursuant to 42 U S.C. § 1983.

BY THE COURT:

JAY C. VWALDMAN, J.
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