IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CIVIL ACTI ON NO

ARTHUR P. LI EBERSOHN, TRUSTEE;

PLAI NTI FF,
V.
FI RST BAPTI ST CHURCH OF ; 01- 2849
COLLI NGDALE ET AL. :
Def endant s.
MEMORANDUM
Newcomer, S.J. Decenber , 2001

The parties’ cross notions for summary judgnent are now
before the Court.

l. BACKGROUND

On January 1, 1994, Edward Stillman and David Burry
formed C.F. Foods, the debtor in this action. C F. Foods had a
stat ed purpose of engaging in the purchase, sale, and
di stribution of whol esal e candies fromlarge candy manufacturers
to | ocal purchasers such as supermarkets, candy stores, and ot her
retailers.

Follow ng C. F. Foods formation, Burry solicited
i nvestors, and over tinme, attracted over $25 million in
i nvestnments. However, to attract these investors, Burry
fal sified sales records, bal ance sheets, incone statenments, and
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accounts receivable listings. Further, the investors were paid
back through a “Ponzi” schene where proceeds fromnew i nvestors
were given to old investors creating an illusion of legitimte
profit making. This schene ultimtely caused C F. Foods’
investors to incur substantial |osses.

Bet ween 1996 and 1999, C. F. Foods transferred suns of
money to the Defendants: First Baptist Church of Collingdal e
(“Col l'i ngdal e Church”), First Baptist Church of Ogden (“COgden
Church”) and Morning Cheer Inc. operating under the nane Sandy
Cove Mnistries (“Mirning Cheer”). Specifically, Collingdale
received the followi ng paynments: 1) $3000 on Decenber 4, 1996; 2)
$7000 on March 17, 1997; and 3) $25,000 on Septenber 9, 1998.
Qgden Church received the follow ng paynents: 1) $1200 on July
28, 1997; 2) $3600 on January 30, 1998; 3) $5400 on April 13,
1998; 4) $5400 on July 2, 1998; 5) $9600 on Cctober 19, 1998; and
6) $7000 on February 15, 1999.' Mrning Cheer also received two
paynents: 1) $22,000 on August 26, 1998; and 2) $12,000 on
Decenber 19, 1998.

On May 6, 1999, Commerce Bank/ Pennsylvania, N A and
PNC Bank National Association filed an involuntary petition for
relief under Chapter 7 of the Bankruptcy Code against C F. Foods.

On August 9, 1999, Arthur P. Liebersohn was appointed as interim

!Ogden Church repaid the Trustee $3000 on January 23,
2000.



Trustee (the “Trustee”).

Bet ween August 9, 2000 and April 30, 2001, the Trustee
comenced adversary proceedi ngs agai nst the Defendants. To
comence these proceedings, the Trustee filed three separate
conplaints to recover noney and/or property pursuant to 11 U S. C

88 544(b), 548.2 These conplaints allege that C F. Foods’

’The rel evant part of 8§ 544(b) provides:

(b)(1) . . .the trustee may avoid any transfer of
an interest of the debtor in property or any
obligation incurred by the debtor that is voi dable
under applicable law by a creditor holding an
unsecured claimthat is allowabl e under section
502 of this title or that is not allowable only
under section 502(e) of this title.

Further, the relevant part of 8 548 provides in
rel evant part:

(a)(1l) The trustee may avoid any transfer of an
interest of the debtor in property, or any
obligation incurred by the debtor, that was nade
or incurred on or within one year before the date
of the filing of the petition, if the debtor
voluntarily or involuntarily--

(A) made such transfer or incurred such

obligation with actual intent to hinder,

del ay, or defraud any entity to which the

debtor was or becane, on or after the date

t hat such transfer was made or such

obligation was incurred, indebted; or

(B)(i) received |l ess than a reasonably

equi val ent val ue in exchange for such

transfer or obligation; and

(1i)(l) was insolvent on the date that such

transfer was made or such obligation was

i ncurred, or became insolvent as a result of

such transfer or obligation;

(I'l) was engaged in business or a

transaction, or was about to engage in

busi ness or a transaction, for which any
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paynents to the Defendants were made: 1) while the debtor was
insolvent; 2) for |less than reasonably equivalent value in
exchange for such transfers; and 3) while the debtor intended to
i ncur debts beyond its ability to pay as such debts matured and
for | ess than reasonably equival ent val ue.

Then, between Septenber 18, 2000 and June 4, 2001,
Def endants answered the conplaints. Each Answer admits that the
Def endants received the paynents |isted earlier, and received
themfor |ess than reasonably equivalent value within the four
year period preceding the filing of Debtor’s involuntary
petition. Each Answer also raises the follow ng defenses: 1) the
Trustee failed to neet the requirenents of 11 U S.C 8§ 548; 2)
the Trustee failed to neet the requirenents of 11 U S. C. 8544(b);
3) 88 548 and 544(b) violate the Religious Freedom Restoration
Act of 1993; 4) 88 548 and 544(b) are unconstitutional exercises
of Congress’ power under Article |, 8 8 of the United States
Constitution; 5) 88 548 and 544(b) inperm ssibly infringe upon
t he Defendants’ First Amendnent religious liberty rights; 7) 88
548 and 544(b) violate the Fifth Arendnent guarantee that private

property shall not be taken for public use without with out just

property remaining with the debtor was an
unreasonably small capital; or

(I'11) intended to incur, or believed that the
debtor would incur, debts that woul d be
beyond the debtor’s ability to pay as such
debts mat ur ed.
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conpensation; 8) the Trustee s claimunder 8 544(b) fails because
t he Pennsyl vani a Uni form Fraudul ent Transfer Act viol ates
Pennsyl vani a’s constitutional protection of religious |iberty;
and 9) the Trustee's claimunder 8 544(b) fails because the
Pennsyl vani a Uni form Fraudul ent Transfer Act viol ates
Pennsyl vani a’s constitutional guarantee that private property
shall not be taken for public use w thout just conpensation.

The parties’ notions for summary judgnent are before
the Court because this Court previously granted the Defendants’
respective notions for withdrawal of reference. Thus, the Court
now turns to those notions.

1. Dl SCUSSI ON

A Legal Standard

The standards by which a court decides a summary
j udgnent notion do not change when the parties file cross

nmoti ons. Sout heastern Pa. Transit Auth. v. Pennsyl vani a Pub.

Uil. Commin, 826 F. Supp. 1506, 1512 (E.D. Pa. 1993). Summary

judgnent is appropriate “if the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R Cv. P. 56(c) (1994). The party
noving for summary judgment has the initial burden of show ng the

basis for its notion. Celotex Corp. v. Catrett, 477 U S. 317,




323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party
to go beyond the nere pl eadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. [|d. at 324.

A genuine issue is one in which the evidence is such

that a reasonable jury could return a verdict for the nonnoving

party. Anderson v. Liberty Lobby, Inc., 477 U 'S. 242, 248
(1986). Wien deciding a notion for summary judgnent, a court
must draw all reasonable inferences in the |ight nost favorable

to the non-novant. Big Apple BMN Inc. v. BMVof N. Am ., Inc.,

974 F.2d 1358, 1363 (3d Cr. 1992).

Moreover, a court nmay not consider the credibility or
wei ght of the evidence in deciding a notion for sunmary | udgnent,
even if the quantity of the noving party's evidence far outweighs
that of its opponent. [d. Nonetheless, a party opposing sunmmary
j udgnent nust do nore than rest upon nere allegations, general

deni al s, or vague statenents. Trap Rock Indus., Inc. v. Local

825, 982 F.2d 884, 890 (3d Gr. 1992).

B. The Reli gi ous Freedom Restoration Act

Def endants argue that the Trustee efforts pursuant to
sections 544(b) and 548 violate the Religious Freedom Restoration
Act (RFRA). RFRA, 42 U S.C. § 2000bb-1, provides in rel evant

part:



(a) I'n general

Government shall not substantially burden a person's
exercise of religion even if the burden results froma
rul e of general applicability, except as provided in
subsection (b) of this section.

(b) Exception

Government may substantially burden a person's exercise
of religion only if it denonstrates that application of
t he burden to the person--

(1) is in furtherance of a conpelling governnental
interest; and

(2) is the least restrictive nmeans of furthering that
conpel I'i ng governnmental interest.

In Gty of Boerne v. Flores, 521 U S. 507 (1997), the

Suprene Court held that RFRA exceeds Congress’ enforcenent powers

under section 5 of the Fourteenth Amendnent. See Alanp v. d ay,

137 F.3d 1366, 1368 (D.C.Cr. 1998). However, Defendants contend
that RFRA is still applicable to sections 548 and 544(b) of the
Bankruptcy Code, and that application of those sections to

Def endants viol ate RFRA. However, the Court will first determ ne
whet her RFRA even provides the Defendants with a possible defense
her e.

The first inquiry under RFRA is whether the statute in
guestion substantially burdens a person’s religious practice. An
adherent’s free exercise of his or her religion is substantially
burdened by a statute that either: (1) requires the adherent to
refrain fromengaging in a practice inportant to his or her

religion, see Hobbie v. Unenpl oynent Appeals Conmin, 480 U.S.

136, 140-41 (1987); or (2) forces the adherent to choose between

following a particular religious practice or accepting the
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statute’s benefits. See Sherbert v. Verner, 374 U S. 398, 404

(1963). Thus, Governnent action substantially burdens religious
practices only if it significantly inhibits or constrains
“conduct or expression that manifests sone central tenet” of an

i ndividual’s beliefs or “neaningfully” curtails the individual’s
ability to express adherence to his or her faith; or denies an

i ndi vi dual reasonabl e opportunities to engage in those activities
that are fundanental to that individual’s religion. Klenka v.

Ni chols, 943 F. Supp. 470, 474 (M D.Pa. Cct 16, 1996) (quoting

Werner v. MCotter, 49 F.3d 1476, 1480 (10th Cir. 1995); see also

Austin v. Guarini, 1997 W. 47566 at *6 (E.D.Pa. Feb 03, 1997)

(citing Werner).

Here, Defendants assert that application of sections
548 and 544(b) agai nst them would substantially burden their
fundrai sing practices. They claimthat if forced to repay the
Trustee, they will have to “curtail significantly their religious
activities and divert their supporters’ regular donations to

return those donations to the trustee.” (Defendants’ Menorandum

of Law is Support of Their Mtion for Sunmary Judgnent at 17).

Further, Defendants claimthat religious organi zati ons have no
means to ensure the financial viability of their donors, and thus
the only way for themto avoid liability under section 548 and

544(b) is to stop raising funds, or to raise funds but refuse to



use them for four years.® Accordingly, Defendants contend that
if they, and other religious institutions, cannot obtain
donations, they will “find it difficult to erect buildings, buy

vans and support m ssionaries.” (Defendants’ Menorandum of Law

i S Support of Their Mtion for Sunmary Judgnent at 19).

However, these argunents are unsupported by any
evi dence, and are sinply counsel’s assertions. As such, they are
insufficient. Even if true, Defendants fail to denonstrate that
any of their asserted burdens would inhibit or constrain one of
their central tenets, restrict their ability to express adherence
to their faith or deny themreasonabl e opportunities to engage in
religious activities. Additionally, nothing in sections 541 or
548 prevents a debtor from donating, or prevents a religious
organi zation from accepti ng donations. Indeed, in this case, the
record fails to indicate that Defendants are prevented from
accepting donations. |In fact, the record shows the opposite as
Defendants all accepted noney from C. F. Foods despite the
exi stence of sections 544(b) and 548. Because the Court finds
t hat Defendants have failed to show that sections 544 and 548

substantially burden their religious practices, the Court

3Def endants claimthat religious organizations woul d
have to hold funds for four years because Pennsylvania s Uniform
Fraudul ent Transfer Act, 12 Pa. Cons. Stat. 8§ 5101 et seq., the
“applicable | aw’ here within the nmeaning of 11 U S. C. §

544(b) (1), has a four year statute of limtations. 12 Pa. Cons.
Stat. § 51009.



concl udes that those sections do not violate RFRA in this case.

C. Article |, Section 8 of the Constitution

The Defendants al so argue that sections 544(b) and 548
are unconstitutional exercises of Congress’ powers to establish
bankruptcy laws. Specifically, Defendants assert that Article I,
section 8 of the United States Constitution does not allow
Congress to permt a trustee to “undo every charitabl e donation
made by C. F. Foods within four years of its bankruptcy petition

." (Defendants’ Menorandum of Law is Support of Their Mdtion

for Summary Judgnent at 28).

Article | of the United States Constitution gives
Congress the power to establish “uniform Laws on the subject of
Bankruptci es throughout the United States.” U.S. Const. art. |
8§ 8, cl. 4. There is a presunption of constitutionality of an

act of Congress. O Gorman & Young, Inc. v. Hartford Insurance

Conpany, 282 U.S. 251, 257-58 (1931). Thus, the party
chal l enging the constitutionality of a statute bears the burden

of denonstrating its unconstitutionality. Lujanv. G& GFire

Sprinklers, Inc., 121 S.C. 1446, 1452 (2001).

The Suprenme Court has expl ained that Congress’
aut hority under the Bankruptcy C ause extends:

. . .to all cases where the | aw causes to be

di stributed the property of the debtor anmong his
creditors; this is its least limt. Its greatest, is a
di scharge of the debtor fromhis contracts. And al
internedi ate | egislation, affecting substance and form
but tending to further the great end of the
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subj ect--distribution and discharge--are in the
conpet ency and di scretion of Congress.

Loui sville Joint Stock Land Bank v. Radford, 295 U. S. 555, 588 n.

18 (1935) (quoting In re Klein reported in a note to Nelson v.

Carland, 42 U S. 265, 281). Further, the Constitution gives
Congress the power “make all |aws which shall be necessary and
proper for carrying into Execution” its bankruptcy power. U S.
Const. art. I, 8 8, cl. 18.

Here, Defendants have failed to denonstrate that
sections 544(b) and 548 are not necessary and proper |egislative
exerci ses of congressional authority under the Bankruptcy C ause.
The purpose of these sections and Pennsylvania s Uniform
Fraudul ent Transfer Act (“PUFTA’) is to protect a debtor’s
unsecured creditors fromunfair reductions in the debtor’s estate

where creditors usually look for security. E.g., In re Randy,

189 B. R 425, 444 (Bankr. N.D.IIl. 1995). Thus, these enactnents
further the distribution and discharge of C F. Foods’ property
and debts, and because Defendants have not shown ot herw se, the
Court does not find that sections 544(b) and 548 are
unconstitutional exercises of congressional authority.

D. Fi rst Anmendnment and Religious Liberty

Def endants contend that sections 544(b) and 548 viol ate
the their religious freedomunder the First Amendnent. The Free
Exerci se C ause of the First Amendnent provides that “Congress

shall make no law. . .prohibiting the free exercise [of
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religion]. . .” US. Const. anmend. |. The protections of the
Free Exercise Clause pertain “if the law at issue discrimnates
agai nst sone or all religious beliefs or regulates or prohibits
conduct because it is undertaken for religious reasons.” Church

of the Lukunm Babalu Aye, Inc. v. Cty of Hialeah, 508 U S. 520,

532 (1993).

For years, the Suprenme Court appeared to require the
governnent to nmake religious exenptions fromneutral, generally
applicable |l aws that have the incidental effect of substantially

burdening religious conduct. Fraternal Oder of Police Newark

Lodge No. 12 v. Gty of Newark, 170 F.3d 359, 361 (3d Gr. 1999

(citing as an exanple Wsconsin v. Yoder, 406 U S. 205, 220

(1972)). In these cases, the Court applied “strict scrutiny”
when a |law or regul ation i nposed a substantial burden on

religious activity. Lodge No. 12, 170 F.3d at 361 (citing Thomas

V. Review Bd. of |Indiana Enploynent Security Div., 450 U S. 707,

718 (1981)).
However, the |egal |andscape changed dramatically in
1990 when the Suprene Court handed down its decision in

Empl oymrent Div., Dep’t of Hunman Resources of Oregon v. Smith, 494

US 872 (1990). Lodge No. 12, 170 F.3d at 361. Smth concerned

two individuals who were deni ed state unenpl oynent conpensati on
benefits after being fired fromtheir jobs for ingesting peyote,

a controll ed substance under Oregon law. Smith, 494 U S. at 874.
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The Court declined to apply strict scrutiny, and concl uded that
“the right of free exercise does not relieve an individual of the
obligation to conply with a valid and neutral |aw of general
applicability on the ground that the | aw proscribes (or
prescribes) conduct that his religion prescribes (or
proscribes).” Smth, 494 U S. at 879.

Neverthel ess, the Smth Court did not overrule its
prior free exercise decisions, but instead distinguished them

Lodge No. 12, 170 F.3d at 363 (citing Smth, 494 U S. at 881-84

n. 3). Here, Defendants contend that sections 548 and 544(b) are
not subject to the holding in Smth, and should be subject to
strict scrutiny, because those sections are not neutral |aws of
general application. The Court disagrees. Sections 548 and
544(b) are not directed at any religious practice or at any
religion, nor do they prohibit any activity. Instead, both
statutes apply equally to any entity. 11 U S.C. 88 544(b), 548;

see also, e.g., In re Newman, 183 B.R 239, 250 (Bankr. D. Kan.

1995) (“11 U.S.C. § 548(a) allows the case trustee to recover any
transfer which neets its criteria, not because the transfer was
religiously notivated or the result of following a religious
practice. Section 548 makes no reference whatsoever to religious
practice. It is neutral onits face: It is not directed at
religious practice. Wile the |law may, as this case

denonstrates, affect religious practice, any effect is purely
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incidental to the general bankruptcy practice of equal
distribution to creditors”).

Even if this Court were to apply strict scrutiny, as
di scussed in part Il1.A above, Defendants have failed to
denonstrate that sections 544(b) and 548 burden their religious
practices. For these reasons, the Court does not find that
Def endants First Amendnment rights have been viol ated here.*

E. PUFTA and Pennsylvania' s Constitutional Protection

of Religious Liberty

In this case, the Trustee’'s 544(b) claimis predicated
upon PUFTA as PUFTA is the “applicable law wthin the neaning of
section 544(b). Accordingly, Defendants contend that PUFTA
vi ol ates Pennsyl vania' s constitutional protection of religious
liberty in this case. Specifically, Defendants claimthat the
Trustee’s power to take Defendants’ property hanpers their right
to worshi p God because that power causes the diversion of nonies
intended to further Defendants’ religious faith.

Article I, 8 3 of the Pennsylvania Constitution

“'n their Answers, Defendants claimthat sections 548
and 544(b) violate the Fifth Anmendnent guarantee that private
property shall not be taken for public use without with out just
conpensation. The Trustee noved for sunmmary judgnment agai nst
this defense, but in their Reply, Defendants indicate that they
“choose not to respond to the Trustee's discussion of this
issue.” (Defendants’ Reply to Trustee’s Mition for Summary
Judgnent at 17). The Court has reviewed the Trustee’'s brief in
support of his Mtion for Summary Judgnent on this issue, and the
rel evant case law, and finds that sections 548 and 544(b) do not
viol ate the Takings C ause.
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provides, in relevant part that:

Al'l nmen have a natural and indefeasible right to

wor ship Alm ghty God according to the dictates of their

own consciences;. . .no human authority can, in any

case whatever, control or interfere with the rights of
consci ence.

PUFTA, like its federal bankruptcy counterparts, is not
directed at any religious practice, any religion, nor does it
prohi bit any activity. Indeed, under the statute, as long as a
transfer was nmade within four years of the transfer while the
debtor was insolvent, and was for |ess than reasonably equival ent
value, the creditor can recover the transfer. See 12 Pa. Cons.
Stat. 88 5104(a)(2), 5109(1). Further, and as discussed earlier,
Def endants fail to show that the Trustee has interfered wth
Def endants’ religious rights.

Mor eover, the Pennsylvani a Suprene Court has expl ai ned
that “[t]he protection of rights and freedons secured by this
section of our Constitution, however, does not transcend the

protection of the First Anendnent of the United States

Constitution.” West v. M. Lebanon School Dist., 320 A 2d 362,

366 (Pa. 1974). Consequently, the analysis of Defendants’ claim
under the First Amendnent to the United States Constitution is
“equal ly apposite” to their claimraised under article 1, section

3 of the Pennsylvania Constitution. Haller v. Conmonwealth, 693

A 2d 266, 266 n.7 (Pa. Cormw. Ct. 1997) (citing West, 320 A 2d

at 367). The Court deternined above that Defendants failed to
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denonstrate that their first anmendnent rights have been viol ated
because sections 544(b) and 548 are neutral |aws of general
applicability. Thus, for the sane reason, those sections do not
vi ol ate Pennsylvania's Constitution.

F. The Trustee’'s O ains Under Sections 544(b) and 548

Finally, the Trustee contends that it does not fail to
nmeet the requirenents of sections 544(b) and 548. However, the
Court finds that issues of material fact preclude sunmary
judgnent on this issue. For exanple, an issue of fact exists as
to whether C. F. Foods’ transfers to Defendants constituted a
substantial anmount of C. F. Foods’ assets. Likew se, an issue of
fact exists as to whether C F. Foods' conceal ed the subject
transfers. Thus, the Court will not enter summary judgnent
concerning the Trustee’'s clains under sections 544(b) and 548.

An appropriate Order follows.

Cl arence C. Newconer, S.J.
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