IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M LANDCO LTD., INC., et al. : ClVIL ACTI ON
V. :

WASHI NGTON CAPI TAL CORPCRATI ON
and J.L. WOLG N : NO. 97-8119

MEMORANDUM AND ORDER

McLaughlin, J. Decenber __ , 2001

Thi s dispute arises out of negotiations between the
def endant, Washi ngton Capital Corporation (“WC’), and the
plaintiff, Mlandco Ltd., Inc. (“Mlandco”), relating to a
proposal for WCC to provide financing to M1l andco for the
purchase and devel opment of a Florida property for a golf
comunity. The parties entered into a letter of intent, stating
that “[t]he loan will be placed only upon the satisfactory
conpl etion of the conditions precedent and the execution of a
definitive agreenent incorporating the ternms and conditions
descri bed herein.” Several nonths of negotiations foll owed.
Drafts of agreenents were exchanged between the parties, but no
agreenent was ever signed by WCC. The Court decides here the
def endants’ notion for summary judgnent, which the Court grants
in part and denies in part.

M| andco clains in count 1 that the January 4 letter of

intent constitutes an enforceable | oan agreenent or an



enforceabl e contract to negotiate in good faith. The Court holds
that the January 4 letter is not an enforceabl e contract because
t he defendants did not agree to be bound by the letter and the
plaintiffs seek to enforce terns different fromthose contai ned
inthe letter of intent. Mlandco’'s attenpt in count 2 to
enforce a March 28 draft sent by the defendants to the plaintiffs
is simlarly unsuccessful. The March 28 draft contai ned bl anks
and was never signed by the defendants. Both the January 4
letter and the March 28 draft also fail to conply with the
Statute of Frauds. Summary judgnent will be granted for the sane
reasons on count 3 which is based on an inplied-in-fact contract.
The plaintiffs conceded that if the contract clains are
di sm ssed, count 5 - breach of fiduciary duty - should al so be
di sm ssed.

The ot her clains brought by the plaintiffs are for
prom ssory estoppel (count 4) and m srepresentation (counts 6-7).
Because the Court finds that there are disputed issues of
material fact with respect to the prom ssory estoppel claim it
will deny summary judgnent on that claim It will grant summary

judgnent on the m srepresentation clains because they were filed

after the expiration of the statute of limtations.

Backqgr ound

A. The Undi sputed Facts




Plaintiff Mlandco is a Florida corporation fornmed by
Al bert MIler and his son Robert. Defendant WCC is a
Pennsyl vani a corporation, engaged in the business of commerci al
| endi ng. Defendant Jack L. Wl gin was the sol e sharehol der,
of ficer and director of WCC

On Cctober 23, 1993, Smigiel Partners Ltd. and Pol o
West Ventures ("Sellers”) entered into a purchase agreenent with
Shel don Rubin relating to 653 acres of uninproved |land in Palm
Beach County, Florida, known as the Polo Club Wst. On Qctober
26, 1993, Rubin, by agreenent, assigned to MI|andco all of his
right, title, and interest in the Purchase Agreenent for a
$200, 000 paynment. Ml andco paid the Sellers an additional
$50, 000 on COctober 29, 1993. The two paynents, totaling
$250, 000, were non-refundable. On January 9, 1994, M andco paid
the Sellers’ escrow agent an additional deposit of $750, 000.

This, too, was non-refundabl e.

M | andco and Roger Friednman executed an agreenent on
Novenber 8, 1993, by which Friedman and his conmpany, Rem ngton
Fi nanci al G oup, agreed to help Ml andco obtain financing for the
proj ect.

In | ate Decenber 1993, Roger Friedman, Albert Mller
and David Stein, another financial consultant, drafted a letter
containing a proposal for financing. On January 4, 1994,

Fri edman signed and sent a revised version of the letter on WCC
stationery, containing a proposal for WCC to provide financing to

purchase the land for the proposed Polo C ub Wst project.



The January 4, 1994 letter says, in the first
par agr aph:

The loan will be placed only upon the

sati sfaction of the conditions precedent and
t he execution of a definitive agreenent

i ncorporating the terns and conditions
descri bed herein.

Jan. 4, 1994 Letter, Anmended Conpl. Ex. A. The letter contained
a list of ten types of “docunentation” that would be required
before closing.? In its penultinmate paragraph, the letter stated
that “[i]t is understood and agreed that in the event that
Washi ngton Capital Corporation issues a conmmtnent and Appli cant
obtains a real estate |l oan conmtnent for the project described
herein fromany source, other than Washington Capital...then a
fee of 2 1/2% of | oan anobunt accepted by borrower, shall be due
and payabl e to Washington Capital Corporation.” |d.

On January 9, 1994, Ml andco executed the letter, and

returned it the next day with a $5,000 due diligence fee. In the

1. Specifically, the section reads: “Cosing: | mediately upon
recei pt of appropriate docunentation: (1) A first nortgage on Phase |
consisting of 104.2 residential acres (nore or less). (2)
Sati sfactory apprai sal of $23,000,000. Said appraisal shall be at no
cost to the borrower, and will be perforned by Roger Friedman. (3)
Satisfactory environnmental reports on said property. (4)
Satisfactory title reports[.] (5) Corporate tax returns[.] (6) 3
year’'s personal tax returns[.] (7) Personal guarantee by Borrower].]
(8) Al other docunentation deenmed necessary by lender. (9) Al
governnent al approval s necessary to devel op, build, and sell the
above descri bed Pl anned Residential Devel opnment. (10) Satisfactory
agreenments of sale for 5 pods representing all of Phase 1 in the
amount of at |east $23,000,000.” |Id.
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cover letter, Robert MIler wote, “enclosed please find the
executed Letter of Intent”.? Jan. 10, 1994 Letter, Def. Ex. 12.

During February and March of 1994, M| andco
participated in neetings and negotiations with WCC and t he Hascoe
famly, whom M | andco understood m ght wish to participate in a
deal with WCC relating to the property. Ml andco gave WCC and
the other potential participants a tour of the Polo C ub Wst
property and ot her devel opnents on February 7, 1994.

Al so during February and March 1994, the parties’
attorneys worked on drafts of a proposed financing agreenent. On
February 25, 1994, Ed Fitzgerald, one of WCC s attorneys, sent a
draft docunent to Carl Siegel, counsel for MIlandco (the
“February 25 Draft”). The draft was under cover of a nmenorandum
the first paragraph of which read:

Attached is a draft of proposed comm tnents
from Washi ngton Capital Corporation relating
to the Polo West property. These drafts have
not been reviewed by ny client and hence |
nmust reserve the right to make changes and
nodi fi cati on based upon their comments. In
particular ny clients have not finally agreed
to fund any nonies other than the additional
down paynent required under the Agreenent of
Sal e.

Feb. 25, 1994 Letter, Pl. App. 3, Ex. 2.
The February 25 Draft proposed a loan in the anount of
$5 mllion plus closing costs and other fees to be approved. The

|l oan was to be repaid in full on the first day of the nonth

2. In a later letter to Edward Fitzgerald, counsel for WCC, Robert
MIller wote, “[a]s soon as the Commtnment is received and accept ed,
we will settle on a nmutually agreeable fee for the bal ance of the

docunentation.” Feb. 9, 1994 Letter, Def. Ex. 16.
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foll ow ng di sbursenent. The draft al so had another part, Exhibit
1, relating to a one-year option granted to WCC to arrange for
the financing of Phases |-I11 of the Polo West Club. Exhibit II
was a proposal for Washington Capital Corporation to itself
obtain a loan to be used for the acquisition and construction of
the devel opnent. It contai ned nunmerous bl anks, including the
proposed | oan anount, the maturity date, acreage anount,
application fee, required appraisal value, and the expiration
date for the coomtnent. The plaintiffs did not sign this draft,
and negotiations continued. Feb. 25 Draft, Def. Ex. 23.

On March 22, 1994, Al bert Janke, one of WCC s
attorneys, sent another draft agreenent to MIlandco’s counsel
(the “March 22 Draft”) with a cover letter that stated:

| am enclosing herewith a revised draft of
the Commtnent reflecting certain of the
changes which we recently discussed. As you
wi |l observe several nodifications which you
request ed have not been incorporated into
this draft. | have not been able to discuss
these issues with ny client and obvi ously can
not make such revisions until such tine as |
have his approval.

As there are several different structures
bei ng di scussed between our respective
clients as to the nature of this transaction,
including, inter alia, loan, equity

i nvestnment, or a conbination thereof, the
draft of the Commitnent is furnished to you
for discussion purposes only and no | egal
obligations or rights shall accrue thereunder
pendi ng a resol ution of the various business
and | egal issues, the finalization of the
Commi t ment and the execution thereof by our
respective clients.

Mar. 22, 1994 Letter, Def. Ex. 13.
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The March 22 Draft reflected a | oan anmbunt of $8.9
mllion, which included closing costs and other fees. The date
for repaynent of the |oan and di sbursenent had been | eft bl ank.
There were al so blanks in place of the conmtnent fee to be paid
by Mlandco. Like the February 25 Draft, the March 22 Draft
contai ned a second portion, in which WCC proposed to obtain a
| oan or investnment for acquisition and construction of Phases |-
I11. There were blanks in place of the | oan anount, the maturity
date, acreage anounts, appraisal values, due date for a Pl at
Pl an, the expiration date for WCC s commtnent, and the date for
acceptance. The parties did not sign the March 22 Draft. Mar
22 Draft, Def. Ex. 13.

On March 28, 1994, a person in the office of WCC' s
counsel faxed a version of the proposed financing agreenent to
Robert Mller's wife's office (the “March 28 Docunent”). There
was no cover letter attached, only a fax cover sheet. Mar. 28,
1994 Letter, Def. Ex. 14. Like the February 25 Draft and the
March 22 Draft, the docunent consisted of two parts.

The first part, Exhibit |, proposed a $8.9 nmillion |oan
fromWC to M| andco, which included closing costs and ot her
fees. This part of the docunent reflected changes made since
March 22 — anong them the addition of a closing date, and sone
di fferent | anguage regardi ng approval standards and conmmi t nent
fees. A blank still remained in place of the termof the | oan.

March 28 Docunent, Anended Conpl. Ex. B



The second part of the document, Exhibit I, also
reflected the incorporation of sone changes since the March 22
Draft. However, when the March 28 Docunent was transmtted to
plaintiffs, the following terns were bl ank: the | oan anount,
apprai sal value required, commtnent expiration date, and date
for acceptance. |d.

The next day, Albert MIller had text typed into the
bl ank spaces on the draft. Robert MIler then executed the
docunent and initialed the filled-in blanks. The docunent was
delivered for WCC s countersignature, but the docunent was never

signed by Wl gin or any other representative of WCC

B. The Litigation

Ml andco filed a civil action agai nst WCC and Jack

Wlgin in Florida state court in 1995. Washi ngton Capital Corp.

v. MIlandco, 695 So.2d 838 (Fla. D.C. A 4th 1997). The

conpl aint, brought in the nane of MIlandco Ltd., Inc., alleged
two counts of breach of contract against WCC, and one count of
breach of fiduciary duty against Jack Wl gin. Florida Conpl.

That case was dism ssed for lack of jurisdiction. See WAshi ngton

Capital Corp., 695 So.2d at 843.

The present case was filed on Decenber 30, 1997. The
conpl aint contained all egations of breach of contract (counts 1
and 2), breach of a contract inplied-in-fact (count 3),
prom ssory estoppel (count 4), breach of fiduciary duty (count

5), and m srepresentation (count 6). Mlandco |ater anended its



conplaint to join plaintiffs Eugene Heller, Russell Novak, MIlton
Podol sky, Philip Rootberg, and Kenneth Tucker, alleged to
conprise the Mlandco Limted Partnership. The plaintiffs also
divided the msrepresentation claiminto three clains: wllful

m srepresentation (count 6); grossly negligent m srepresentation
(count 7); and negligent m srepresentation (count 8). Id. They

have since w thdrawn count 8.

1. Anal ysi s
A. Count One — Breach of Contract: January 4., 1994
Letter

Plaintiffs allege in count 1 that the January 4, 1994
letter (the “January 4 Letter”) creates either a binding | oan
agreenent or, in the alternative, an agreenent to negotiate in
good faith. The defendants argue that the letter created no | oan
agreenent, because it does not show an intent to be bound, nor
does it conply with the Statute of Frauds. They al so argue that
the letter does not give rise to an agreenent to negotiate in

good faith. The Court agrees with the defendants.

1. Bi ndi ng Loan Agr eenent

An agreenent is enforceable only if both parties have
mani fested an intention to be bound by its terns, and those terns
are sufficiently definite to be specifically enforced. See

Channel Hone Centers v. Grossman, 795 F.2d 291, 298-99 (3d Cr.

1986). Evidence of prelimnary negotiations or an agreenent to



enter into a binding contract in the future does not al one
constitute a contract. See id. at 298 (citations omtted).

In determ ning whether there is an intent to be bound,
courts nmust exam ne the entire docunent in question and the
circunstances surrounding its adoption. See id. at 299. Under
Pennsyl vani a | aw, when one party has expressed an intent not to
be bound until a witten contract is executed, the parties are

not bound until that event has occurred. See Schul man v. J.P.

Morgan Invest. Mgt., 35 F.3d 799, 808 (3d Cr. 1994) (citation
omtted).

Here, an intent not to be bound is evident on the face
of the January 4 Letter. The letter explicitly states that a
loan “w |l only be placed upon the satisfaction of the conditions
precedent and the execution of a definitive agreenent....” Jan.
4 Letter, Anended Conpl. Ex. A It speaks of a transaction as a
hypothetical: “in the event that [WC] issues a commtnent....”
Id. (enmphasis added). Plaintiff itself recognized the tentative
nature of the January 4 Letter in its January 10, 1994 letter,
calling it a “Letter of Intent,” and February 9, 1994 letter,
noting that a conmtnment had yet to be “received and
accepted....” Jan. 10 Letter, Def. Ex. 12; Feb. 9 Letter, Def.
Ex. 16.

Plaintiffs have proffered the affidavit of Al bert
MIller, in which he states that Roger Friedman represented to him
that the January 4 Letter was a binding commtnent to provide

financing for Phase | of the Polo Club West project. A Mller
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Aff., Pl. App. 1, Ex. 1, 1 13. Defendants argue that this should
be di sregarded, because it contradicts earlier deposition
testinony of Albert MIler, and because the witing is

unanbi guous. The Court agrees. See Hackman v. Valley Fair, 932

F.2d 239, 241 (3d Cir. 1991) (contradictory affidavit comments

may be di sregarded); Resolution Trust Corp. v. Urban

Redevel opnment Authority, 638 A 2d 972, 975 (Pa. 1994) (parol

evi dence barred where witing is unanbi guous). The January 4
Letter is unanbi guous.

The letter is also not an enforceabl e contract because
its terns are not sufficiently definite. The contract that the
plaintiffs seek to enforce is different fromthe one discussed in
this docunent. The terns of the January 4 Letter specify a |oan
for $21 mllion; plaintiffs argue that the January 4 Letter
instead commts WCC to fund the purchase of the land — a
comtnent of only $5 million dollars, or $8.9 million with
attendant fees. Oral Argunent Trans. at 9. This | oan anount
does not appear in the docunent at all.

Mor eover, the January 4 Letter fails to conply with
Pennsyl vania’s Statute of Frauds. See 33 P.S. 8 1. In
Pennsyl vani a, an agreenent to |l end noney that is secured by a

nortgage on real property is subject to that statute. See

Li nsker v. Savings of America, 710 F. Supp. 598, 600 (E. D. Pa.
1989) (citing Bozzi v. Geater Del. Val. Sav. & L. Ass’n, 255 Pa.

Super. 566, 569 (1978)). The Statute of Frauds mandates that the

entirety of an agreenment be enmbodied in a witing, or a body of

11



witings, that nakes out a contract wwth no need for oral

testinmony. See Green v. Interstate United Mgnt., 748 F.2d 827,

830 (3d Cir. 1984). Moreover, a docunent that |ooks “toward sone
future contract,” is “clearly insufficient” to satisfy the
witing requirenent of the Statute of Frauds. 1d. The January 4
Letter is inadequate both because it |ooks forward to a final
agreenent, and because the terns plaintiff seeks to enforce

cannot be explained in the absence of oral testinony.
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2. Duty of Good Faith

Nor does the January 4 Letter inpose on the parties a

duty to negotiate in good faith. In Channel Hone Centers V.

G ossman, 795 F.2d 291, 299 (3d Gr. 1986), our Court of Appeals
predi cted that the Pennsylvania Suprene Court would find a duty
to negotiate in good faith to arise fromthe letter of intent at
i ssue there. The Court grounded its finding in an express
provision in the letter of intent, in which the defendant had
“unequi vocal [ly] promse[d]” to withdraw a piece of property from
the market, and to negotiate a lease only with plaintiff. [|d.
There were also other indicia of an intent to be bound by the
letter’s negotiation commtnent that the Court found persuasive,
including the level of detail in the letter, and the subsequent
actions of both parties. See id. at 292, 299.

More recently, our Court of Appeals found no duty to
negotiate in good faith in the absence of a definite term or

assent to be bound. In UUS.A. Machinery Corp. v. CSC Ltd., 184

F.3d 257, 264 (3d Cir. 1999), the Third Grcuit held that an oral
“registration” between a broker of steel-nmaking equi pnent and a
purchaser and seller of equipnment did not give rise to an
agreenent to negotiate in good faith, because there was not a
detail ed expression of the parties’ intent to so negotiate, and
the parties had not nmade extensive preparations.

The Pennsyl vani a Supreme Court has not spoken on this
i ssue; but, in two decisions, the Pennsyl vania Superior Court has

refused to find that a letter of intent inposed on the parties a

13



duty to negotiate in good faith. In GvH Associates v. Prudenti al

Realty G oup, 752 A 2d 889, 903-904 (Pa. Super. 2000), the

Pennsyl vani a Superior Court held that, where there was no express
termregardi ng such a duty, or promse to keep property off the
market, no duty to negotiate in good faith would ari se.

Li kewise, in Philmar Md-Atlantic, Inc. v. York Street

Associ ates, 566 A 2d 1253, 1255 (Pa. Super. 1989), the Superior

Court found a letter of intent created no agreenent — either on
its substantive terns, or to negotiate in good faith — where it
di scl osed no nutual assent to be bound.

The January 4 Letter contains no express provision or

unequi vocal prom se conparable to the one in Channel Hone, which
ei ther expresses the nutual assent of the parties to negotiate a
deal in good faith, or is sufficiently definite to enforce. The
| anguage in the letter speaks of the deal hypothetically.
Moreover, the letter notes that no loan will be placed in the
absence of an executed agreenent. As such, this case is nore

akin to GwH, Philmar, and U.S.A. Mchinery.?3

3. Plaintiffs rely on Teachers Insur. & Annuity Ass’'n of Am .
Tri bune Co., 670 F. Supp. 491, 498 (S.D.N. Y. 1987) to argue that the
January 4 Letter is a binding agreenent. |In Teachers, the exchange
of letters constituting the agreenent stated that the borrower and
| ender had made a “binding agreenent” to borrow and to | end on the
agreed ternms, subject to the preparation and execution of final
docunents satisfactory to both sides and the approval of the
borrower’s Board of Directors. 1d. at 491. There are two critica
di fferences between Teachers and this case. First, this Court is
bound by Pennsyl vani a, and not New York, law. Second, there is no
| anguage in the letter of intent here like the “binding agreenent”

| anguage i n Teachers.
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B. Count Two — Breach of Contract: March 28, 1994

Docunent

Def endants nove for summary judgnent on Count Two,
argui ng that the March 28 Docunent does not fulfill the
requi renents of an enforceable contract or the Statute of Frauds.
Plaintiffs allege that the March 28 Docunent constitutes a
“Definitive Agreenent” between the parties. | agree with
defendants that this docunent fails to create a contract or to
conply with the Statute of Frauds.

The March 28 Docunent conprises two parts. Exhibit |
contains a proposal for WCC to loan to Mlandco $8.9 mllion, for
the purchase of the Polo C ub Wst property. It also contains a
termgranti ng WCC an excl usi ve one-year option to finance the
| atter phases of the Polo O ub West devel opnent. The details of
that additional financing were set forth in Exhibit 1l. Both
parts of the docunent contained bl anks when it was received by
plaintiffs. The first part |acked a repaynent date for the $8.9
mllion |loan. The second part |acked a | oan anount, required
apprai sal value, expiration date for a conmtnent, and due date
for acceptance.

The March 28 Docunent is not an enforceable contract,
because it does not reflect nutual assent to all essential terns.
It contained blanks in the place of material terns when it was
transmtted, and the defendants did not assent to the filled-in

terns by executing the agreenent. See Essner v. Shoeneker, 143

A. 2d 364, 366 (Pa. 1958).
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I n Essner, the Pennsylvania Suprene Court exam ned
negoti ati ons surroundi ng the assignnment of a contract for the
purchase of property. The court found that the parties had
expressed an intent not to be bound before the execution of a
final agreenent. Therefore, even though the plaintiff had
executed and returned a draft docunent, no contract arose because

t he docunent was never executed by the defendant. See Essner,

143 A 2d at 366.

As in Essner, the parties here contenplated no
agreenent woul d be conpl ete or enforceabl e absent an executed
witing. The January 4 Letter states that a “loan wll be placed
only upon...the execution of a definitive agreenent....”

M | andco acknow edged in witing that the docunent required WCC s
signature to be enforceable, when it stated in a March 29, 1994
letter to David Stein that M. Stein would receive a partnership
interest “upon the execution of the Commtnent |letter dated March
29, 1994...by Washington Capital.” March 29, 1994 Letter, Def.
Ex. 22. Finally, plaintiffs delivered the March 28 Docunent for
count ersi gnature by WCC

Plaintiffs rely on a cover letter sent with the
February 25 Draft as evidence that defendants had agreed to fund
the purchase of the land. |In that letter, defendants’ counsel
stated that defendants agreed to pay nothing “other than the
addi ti onal down paynments required by the Agreenment of Sale.”

Feb. 25 Letter, PlI. App. 3, Ex. 2. But the February 25 Draft

contained ternms that were materially different fromthe terns set

16



forth in the March 28 Docunent. For instance, the February 25
Draft specified a $5,000,000 |oan to be repaid in one nonth; the
March 28 Docunent contenplates an $8.9 million |loan to be repaid
after 60 nonths. Thus, the statenent contained in the cover
letter to the February 25 Draft does not bear on the March 28
Docunent .

Plaintiffs al so assert that defendants assented to the
terms in the March 28 Docunent in a tel ephone conversation
between M|l er and Friedman, where the parties “confirned...the
nunbers to be inserted into the blank spaces in that docunent.”
A Mller. Aff., Pl. App. 1, Ex. 1, at § 28. Thus, they contend,
even if they did not enter into an executed witten agreenent,
they entered into an enforceabl e oral agreenent.

Under Pennsylvania |law, parties may soneti nes be bound
by an oral agreenent, even if it was intended that the agreenent

woul d be reduced to witing at sone point. See Mazella v. Koken,

739 A 2d 531, 536 (Pa. 1999); see also Flight Sys. v. Elec. Data.

Sys., 112 F.3d 124, 129 (3d Gr. 1997). This is true where the
parties intend the witing as a nere formality, or for purposes
of proof. This is not true, however, where the parties intended
that the agreenent would not be considered conplete or
enforceabl e wi thout being reduced to witing, as is the case
here. 1In that circunmstance, as noted above, no contract exists

until the execution of the witing. See Schulnman, 35 F.3d at

807-08 (citing Essner, 143 A 2d at 366).
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The March 28 Docunent also fails to conply with the
Statute of Frauds. A witing is insufficient under the statute
unl ess all of the essential terns and conditions of the contract
are stated and the docunent discloses an intent to be bound. See

Target Sportswear v. Clearfield Found., 474 A 2d 1142, 1148 (Pa.

Super. 1984). Plaintiffs argue that the first part of the
docunent, entitled Exhibit I, which concerns the purchase of the
| and, satisfies the statute when read in conjunction with the
“adm ssion” of defendants’ counsel in the February 25, 1994
letter. But adm ssions have only been held to affect the Statute

of Frauds when they are made “under oath.” See Flight Systens,

112 F. 3d at 128. Because this cover letter was not under oath,
it does not affect our analysis. In addition, as described
above, that letter pertained to a separate draft, which contained

materially different ternms fromthe March 28 Docunent.

C. Count Three — I nplied-in-Fact Contract

Plaintiffs allege that the parties were al so bound by
an agreenent inplied-in-fact that commtted WCC to provide a | oan
to Ml andco, and to proceed in good faith. Defendants argue that
no such agreenent arose because the parties had no neeting of the
mnds. | agree with defendants that the conduct here gave rise
to no inplied-in-fact contract.

An inplied-in-fact contract is one arising froma
nmut ual agreenment and intent to prom se, but where the agreenent

and prom se have not been verbally expressed. See In re Penn
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Central Transp. Co., 831 F.2d 1221, 1228 (3d G r. 1987). The
el ements necessary to forman inplied-in-fact contract are
identical to those required for an express agreenent. See id.
In the absence of a verbal agreenent, a neeting of the mnds is

inferred fromthe conduct of the parties. See Hercules, Inc. v.

United States, 516 U S. 417, 116 S. C. 981, 986 (1996) (citation

omtted).

| nplied-in-fact contracts may arise, for exanple, in
situations where there have been previous contractual dealings
and performance continued even though witten contracts have

| apsed, or where at |east one party has fully or partially

performed. See Luden’s Inc. v. Local Union No. 6, 28 F.3d 347,
354 (3d Cir. 1994) (contract expired but performnce conti nued);
| ngassia Constr. Co. v. Walsh, 486 A 2d 478, 483 (Pa. Super.

1984) (partial performance). See also Restatenent (Second) of

Contracts 8 4, illus. 1 & 2.

The course of dealings in this case present neither of
these situations, nor any other to suggest the parties believed
t hensel ves to be bound. Rather, the course of dealings reflect

only a prelude to a commtnent, and no intent to be bound.

D. Count Four — Pronissory Estoppel

Plaintiffs al so assert a prom ssory estoppel claim
al l eging that WCC and Jack Wl gi n nade prom ses and
representations regardi ng providing financing, and that

plaintiffs relied on them Defendants argue that any prom ssory
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estoppel claimis barred by the Statute of Frauds, or, in the
alternative, that it is unsupported by the evidence. Because |
find that issues of material fact remain, | will not grant
summary judgnent on this claim

As to defendants’ first argunment, prom ssory estoppel
clains are not necessarily barred, as a matter of law, in cases

involving the Statute of Frauds. |In Burns v. Baungardner, 449

A 2d 590, 595-96 (Pa. Super. 1982), the Pennsylvania Superior
Court, although noting that enforcing agreenents that failed to
nmeet the strictures of the Statute of Frauds was contrary to the
policy underlying the statute, held that prom ssory estoppel
clainms could still sound “to the extent necessary to protect
expenditures nmade in reasonable reliance upon” a prom se. See

also Green, 748 F.2d at 830-31 (affirm ng decision allow ng

prom ssory estoppel claimto proceed although |ease failed to
meet requirenents of Statute of Frauds).

As to defendants’ second argunent, to succeed on a
prom ssory estoppel claim plaintiffs nust nmake out the foll ow ng
el ements: (1) m sl eading words, conduct, or silence by the
def endants; (2) unanbi guous proof of reasonable reliance on the
m srepresentation by the plaintiffs; and (3) no duty of inquiry

on the plaintiffs. See Thomas v. E. B. Jernyn Lodge No. 2, 693

A 2d 974, 977 (Pa. Super. 1997).
There is sufficient evidence in the record to allow
plaintiffs to survive summary judgnent on these el enents.

Plaintiffs have presented to the Court evidence in the record of
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prom ses that were made to them suggesting that WCC woul d fund
the first phase of the project and provide financing. They have
al so presented evidence that they were led to believe, through
either statenents or silence, that Wl gin and WCC were
confortable with Ml andco’s abilities and experience, and that
fundi ng was not contingent on outside investors.

Def endants argue that, as sophisticated business
persons, plaintiffs should have been aware that no | oan woul d be
made absent a definitive agreenent executed by defendants. The
defendants claimthat, therefore, the plaintiffs could not have
reasonably relied on the conduct described. The defendants’
argunent has force, but whether any reliance by the plaintiffs
was reasonable is nore properly decided by a jury.

Def endants further argue that if summary judgnent is
deni ed on prom ssory estoppel, plaintiffs’ damages are |imted to
reliance damages. The Court agrees. See Burns, 449 A 2d at 595-
96. The plaintiffs conceded this at oral argunent. Oa
Argunent Trans. at 66. The plaintiffs’ clains for lost profits,

t herefore, are dism ssed.*

E. Count Five — Breach of Fiduciary Duty

Plaintiffs conceded at oral argunent that if summary

j udgnment were granted to defendants as to counts 1 and 2, sumary

4, Addi tional ly, defendants have argued that the $250, 000 paynent
made by plaintiffs before the January 4 Letter are not reliance
damages. The Court will not parse out what the exact anmount of
reliance damages is at this stage.
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j udgnent nust al so be granted as to this count as well. Oal
Argunent Trans. at 67. This is because this claimrests on
plaintiffs’ argunent that the March 28 Docunent structured the
proposed deal as a joint venture. Because this Court has found
that no agreenent was ever entered into by the parties, no joint
venture was forned. The Court, therefore, wll grant sunmary

j udgnent on count 5.

F. Counts Six and Seven — WIllful and G ossly
Negl i gent M srepresentati on

Def endants nove for sunmary judgnment on the
m srepresentation clainms on the grounds that they are barred by
the statute of limtations, the economc |oss doctrine, and the
gi st of the action doctrine. Because the Court finds that the
m srepresentation clains are barred by the Pennsyl vani a two-year
statute of |imtations for torts, it will grant summary judgnent
on that ground and will not decide the other grounds proffered by
t he def endants.

The al |l eged m srepresentations took place by April 4,
1994. This case was filed first in Florida in 1995, within the
two-year statute of limtations. See Pa. C.S.A 8 5524 (two-year
statute of limtations for torts). There was no
m srepresentation claimin that conplaint. The federal conpl aint
did contain a msrepresentation claim but it was not filed until

Decenber 30, 1997, after the statute of |limtations had expired.
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The plaintiffs argue that they are saved by
Pennsyl vani a’ s di scovery rule. Under that rule, the statute of
limtations begins to run only at the tine the conplaining party

knew or shoul d have known of its injury. See Crouse v. Cyclops

| ndus., 745 A 2d 606, 611 (Pa. 2000). Plaintiffs argue that
facts discovered after filing the federal conplaint nade clearer
the nature of the conduct that constituted the m srepresentation
claim It was on this basis, they explain, that the general

m srepresentation claimwas split into three. Plaintiffs nake no
simlar argunent, however, as to what new i nformation was

di scovered between the tine that they filed the Florida suit -
where no representation claimwas made — and the federal suit.

It is this tinme period that is relevant for the statute of
[imtations issue.

Plaintiffs knew, before discovery in this federal case,
that they were injured by reliance on representations by WCC or
Wl gin; otherwise, it would have been frivolous for themto
i nclude such a claimin the initial federal conplaint.

Plaintiffs do not argue that their injury differs, or that the
m srepresentations underlying that initial claimare no | onger

the source of their injury® rather, they argue that those

5. In requesting | eave to anend the conplaint in this case to

i ncl ude these clains, the plaintiffs represented that the three

claims “were all present, in conbined form in MIlandco s original

nm srepresentation clainf and that the change was nerely to “clarify

for the benefit of the defendants” the bases on which plaintiffs were

seeking relief for alleged msrepresentations. Pl. Mtion to Join

its Individual Investors as Plaintiffs Pursuant to Fed. R Cv. P.

17(a) and to Amend its Conplaint Under Fed. R Cv. P. 15(a), Docket
(conti nued. ..)
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m srepresentations were part of a larger schenme. But because the
initial msrepresentation claimwas stale when filed in 1997, al

clains are barred.

G | ndi vidual Plaintiffs' dains

Def endants al so argue that the clains nmade by
i ndi vidual plaintiffs Heller, Novak, Rootberg, Tucker, and
Podol sky, joined in 1999, are tinme-barred. The Court rejects
this argument. The clainms of the individuals relate back to the
original clains filed in 1997.

M | andco was intended to be the sole general partner of
alimted partnership consisting of MIlandco and the five
i ndi vidual investors — Eugene Heller, Russell Novak, MIton
Podol sky, Philip Rootberg, and Kenneth Tucker. Because a |limted
partnership agreenent was never executed, however, a general

partnership arose under Florida law. See generally 3 Alan R

Bronberg & Larry E. R bstein, Bronberg and Ribstein on

Partnership 8§ 12.03(a) (2001-2 Supp.) (“hoped-for limted

partners” revert to general partners where |imted partnership

formation is deficient); Betz v. Chema Hot Springs G oup, 657

P.2d 831, 834 (Al aska 1982) (“[w hen a certificate [of |limted

(...continued)
No. 41
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partnership] is not filed, nbost courts hold that a general
partnership is forned”).

Rule 17(b) of the Federal Rules of Civil Procedure
states that the capacity of various entities, including
partnerships, to “sue or be sued shall be determ ned by the | aw
of the state in which the district court is held....” Fed. R
Cv. P. 17(b). In Pennsylvania, Rule of Cvil Procedure 2127(a)
states that “[a] partnership having a right of action shal
prosecute such right in the nanmes of the partners trading in the
firmnanme.” Pa. R Cv. P. 2127(a). Accordingly, the individual
plaintiffs’ clains were joined under Rule 17(a) of the Federal
Rules of Civil Procedure. See Order Ganting Plaintiff’s Mtion
to Join its Individual Investors as Plaintiffs Pursuant to Fed.
R Cv. P. 17(a), Docket No. 53.

The federal rule further states that joinders
t hereunder “shall have the sane effect as if the action had been
comenced in the nane of the real party in interest.” Fed. R
Cv. P. 17(a). Accordingly, clains properly added under Rule

17(a) relate back to the date of the filing of the federal suit.

H. Jack Wlagin's Individual Liability

Def endants nove to dismss the clains against Jack
Wbl gi n because his liability is derivative of W.C's. Al counts
are dism ssed as to defendant Wl gin, except for count 4,

prom ssory estoppel .
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An appropriate order foll ows.
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