IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ERI N ANDERSON, : CIVIL ACTI ON
Plaintiff, :
NO. 00-4518

V.

STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COVPANY,

Def endant .

VEMORANDUM

BUCKWALTER, J. Novenber 29, 2001

Presently before the Court is Defendant’s Mdtion for
Partial Summary Judgnent pursuant to Fed. R Cv. P. 56. For the
reasons stated below, Defendant’s Mtion is granted with respect
to Plaintiff’s clainms for benefits for | osses incurred nore than
one year before the commencenent of this suit as set forth in
detail bel ow
| . BACKGROUND

Plaintiff Erin Anderson (“Anderson” or “Plaintiff”) was
involved in a car accident on Cctober 4, 1998. Anderson was an
aut hori zed operator of the autonobile she was driving at the tine
of the accident under an insurance policy issued by Defendant
State Farm Mutual Autonobile Insurance Conpany (“State Farni or
“Defendant”). The subject insurance policy was issued and

delivered in Mchigan to Plaintiff’s father, a M chigan resident.



Plaintiff is a Pennsylvania resident and garaged and drove her
father’s car in Pennsylvani a.

As a result of the accident, Anderson sustained various
personal injuries and submtted her nedical bills to State Farm
State Farm denied certain of Anderson’s clains for benefits after
Plaintiff underwent an independent nedi cal exam nation which
determ ned that the injuries sustained by Plaintiff had resol ved
and there existed no objective evidence to support her ongoing
conplaints. The instant breach of contract action is brought by
Anderson as a result of State Farmi s denial of these nedical
bills.?

Def endant asserts it is entitled to summary judgnent
wWth respect to many of Plaintiff’s clainms for insurance benefits
whi ch State Farm has previously denied pursuant to a provision
contained in the auto insurance policy which, in effect,
establi shes a one-year statute of [imtations for suits agai nst
Def endant for personal injury protection benefits. The relevant

policy provision states:

1. Only the breach of contract claimis before the Court for consideration.
Plaintiff’s Conplaint originally included three counts. Count | demanded
judgment for State Farm s breach of its contract of insurance. Count Il was a
statutory cause of action brought pursuant to Pennsylvania s Mtor Vehicle

Fi nanci al Responsibility Law. Count IIl was a bad faith clai mbrought

pursuant to Pennsylvania s Consuner Protection Law. However, on April 11,
2001, Plaintiff and Defendant entered into a stipulation and Counts Il and |11
of the Conplaint were withdrawn with prejudice.
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Suits Agai nst Us

There is no right of action against us:

e. under the personal injury protection coverage
unl ess the action is begun within one year from

(1) the date of the accident; or

(2) the date on which the nost recent expense or
| oss has been incurred, if we have either received
witten notice of the bodily injury within one year
fromthe date of the accident, or have nade a paynent
under this coverage for bodily injury.

NO ACTI ON MAY SEEK BENEFI TS FOR LOSS | NCURRED MORE THAN
ONE YEAR BEFORE THE ACTI ON |'S BROUGHT.

Def.’s Motion for Summary Judgnment, Ex. D, at 24 (enphasis in
original).

The policy provision cited above is identical to a
M chi gan statute known as the “one year back” rule.? The
M chigan law, as interpreted by M chigan courts, provides for
tolling of the one-year statute of limtations between the date

the insurer is given notice of a claimfor benefits and is

2. The M chigan statute provides:

(1) An action for recovery of personal protection insurance benefits
payabl e under this chapter for accidental bodily injury nay not be
commenced |later than 1 year after the date of the accident causing the
injury unless witten notice of injury as provided herein has been given
to the insurer within 1 year after the accident or unless the insurer
has previously nade a paynent of personal protection insurance benefits
for the injury. If the notice has been given or a paynent has been nade,
the action may be conmenced at any tine within 1 year after the nost
recent all owabl e expense, work | oss or survivor's |oss has been

i ncurred. However, the clainmant may not recover benefits for any portion
of the loss incurred nore than 1 year before the date on which the
action was commenced. Mch. Conp. Laws. 8§ 500.3145(1) (1993).
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alerted to the extent of its potential exposure, and the date
when the insurer formally denies the insured’s claim State Farm
concedes that tolling is also appropriate under the terns of the
car policy, allow ng sone of Anderson’s clains to proceed.

Plaintiff does not dispute that a court action to
recover nost of her outstandi ng nedi cal expenses submtted to
State Farm woul d be barred if the one-year back rul e applied.
I nstead, Plaintiff asserts that M chigan | aw does not apply to
the instant action and that her clains should be governed by
Pennsyl vani a’s Motor Vehicle Financial Responsibility Law, which
provides a four-year statute of limtations. See 75 Pa. Cons.
Stat. 8§ 1721 (1996).
1. DI SCUSSI ON

A.  Choice of Law

I n her Menorandum of Law in opposition to Defendant’s
Motion for Summary Judgnent, Plaintiff seeks application of
Pennsyl vani a’s Mot or Vehicle Financial Responsibility Law and its
correspondi ng four-year statute of limtations. Plaintiff avers
that “[c]hoice of law principles clearly conpel application of
t he Pennsylvania statute and, therefore, denial of Defendant’s
Motion.”

Def endant, on the other hand, contends that the |aw of
M chigan is properly applied to interpret the insurance agreenent

which it issued to Plaintiff’s father and that the condition



pl aced upon Plaintiff’'s ability to bring suit against it are
governed in accordance with Mch. Conp. Laws. § 500.3145 and the
so-call ed “one-year back” rule. Accordingly, we nust first
deci de whet her Pennsylvania or Mchigan |aw is applicable here.
A federal district court in a diversity action nust
apply the choice of law rules of the forumstate in determ ning
which state’s law will be applied to the substantive issues

before it. See Klaxon Co. v. Stentor Elec. Mg. Co., 313 U S

487, 496-97, 61 S. C. 1020, 1021, 85 L. Ed. 1477 (1941). Thus,
Pennsyl vani a’s choi ce of |aw rul es apply.

The Court is guided in its resolution of the choice of
law issue in this case by the Third Crcuit’s decision in

Assi curazioni Generali, S.P.A v. dover, 195 F. 3d 161 (3d Cr.

1999). The insurance policy in that case did not contain a

choi ce of |aw provision, however, the Court of Appeals noted it
was drafted in accordance with Indiana | aw because it included

t he underinsured endorsenent required by that state. Finding
that Pennsylvania in |large neasure foll owed the Restatenent
(Second) Conflict of Laws, which holds that a contract’s
references to the laws of a particular state nmay provide
persuasi ve evidence that the parties to the contract intended for
that state’s law to apply, the Third G rcuit concluded that the
di strict court should have considered the content of the

endorsenent itself rather than an interest analysis as



determ native of the choice of |aw question. Thus, the Third
Crcuit reasoned, Indiana |aw should have been applied. See
A over, 195 F. 3d at 164-65.

In this case, there is no specific “choice of |aw
provision contained in State Farm s autonobile insurance
contract. The Court, neverthel ess, nust agree w th Defendant
that the contract, as witten, inplicitly selects Mchigan | aw as
the law to be applied in interpreting the policy. The policy
issued to the Plaintiff’s father contains a provision, which by
Plaintiff’s own adm ssion, is identical to the one-year
limtations period set forth in the Mchigan No-Fault Act and
presumabl y evidences the intent of the parties to the insurance
contract to incorporate Mchigan law. As the Third Crcuit found
in Cover, the Court also finds that this |anguage clearly
determ nes the outconme of the choice of Iaw issue and | see no
need to undertake an interest analysis. Accordingly, the Court
will apply Mchigan law in interpreting the State Farm i nsurance
policy to determ ne which of Plaintiff’s clains are barred by the
one-year limtations period.

B. Plaintiff’s Right of Action Against State Farm

Under the M chigan statute, “an action to recover
personal protection insurance benefits nmust be comrenced not
| ater than one year after the date of the accident, unless the

i nsured gave wwitten notice of injury to the insurer within one



year after the accident or unless the insurer has previously paid
personal protection insurance benefits for the injury.” Johnson

v. State Farm Mut. Auto. Ins. Co., 455 N.W2d 420, 422 (Mch. C.

App. 1990). Here, State Farm does not dispute that Anderson
timely brought her action because, although the accident occurred
on Cctober 4, 1998 and Plaintiff did not bring the instant action
until July 24, 2000, Anderson did give notice of the accident
within one year thereafter and State Farm has nmade benefit
paynments for Anderson’s injuries under the policy.

However, pursuant to the statute’s one-year-back rul e3,
“even where the period of limtations is tolled under the notice
of injury or paynent of benefits exceptions, an insured can only
recover benefits for losses incurred within one year preceding
t he commencenent of the action.” |1d. at 424. Therefore, even
t hough Anderson’s suit is tinely, any specific claimthat dates
back prior to one-year fromthe date which she filed suit is
barr ed.

However, the one-year back rule includes a distinct
tolling provision which is applied to each specific claimfor
i nsurance benefits that may allow a claimfor insurance benefits
to be heard despite the fact that the | oss was incurred nore than

one year prior to the commencenent of the suit. The M chigan

3. “However, the clainmant may not recover benefits for any portion of the
|l oss incurred nore than 1 year before the date on which the action was
commenced.” M ch. Conp. Laws. § 500.3145(1) (1993).
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Suprene Court has held that the “one-year back rule” is tolled
“fromthe date of a specific claimfor benefits to the date of a

formal denial of liability.” Lewis v. Detroit Auto. Inter-

| nsurance Exch., 393 N W2d 167, 171 (Mch. 1986). Thus, in

determ ning which of Plaintiff’s clains are barred and which w |
be permtted to go forward, the Court nust apply the one-year
back rule with its corresponding tolling provision, if
appropriate, for any period of tinme which State Farminvesti gated
Anderson’s clains prior to issuing a formal denial.

C. Plaintiff’s Specific Cains

Anderson all eges that the foll ow ng outstandi ng

expenses have been submtted to State Farm and renmai n unpai d due

to Defendant’s denial of her clains*

Dr. J. Lee Rutenberg $3,925. 50
Phi | adel phia Othopaedi ¢ G oup $1, 355. 00
Jefferson Bal a Cynwyd $1, 150. 00
Body Synergy Institute, Inc. $2, 160. 00
M chael M Cohen, M D. $3, 265. 00

OUTSTANDI NG MEDI CAL BALANCES TO DATE $11, 855. 50
Plus future Medical Bills

Plaintiff brought suit on July 24, 2000, therefore,
that is the date fromwhich the one-year back rule and

appropriate tolling will be neasured.

4. Plaintiff’'s original conplaint also included a claimfor wage |oss, which
was subsequently voluntarily withdrawn by Plaintiff.
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1. Dr. J. Lee Rutenberg/Valley Forge
Chiropractic Center

This provider submtted bills to State Farm under the
nanme Vall ey Forge Chiropractic Center and is currently owed the
sum of $3,925.00 for services rendered between June 28, 1999 and
August 30, 1999. Cdearly, any specific claimfor benefits
occurring after July 24, 1999 wll not be barred. This includes
clains for services rendered on (1) August 6, 1999 in the anount
of $52.00; (2) August 20, 1999 in the anobunt of $72.00; and (3)
August 30, 1999 in the ambunt of $52.00.

As to the specific clains arising nore that one-year
prior to Plaintiff’'s filing suit, the Court notes that State Farm
i ssued a formal denial of benefits to Plaintiff and to Valley
Forge Chiropractic Center on February 23, 1999 in the formof a
| etter advising Anderson that on the basis of the independent
medi cal exam nation Plaintiff attended, no further bills from
this provider would be paid by State Farm Thus, although fornma
denials were not again issued to Plaintiff after State Farm
subsequently received Dr. Rutenberg’'s bills for services rendered
bet ween June 28, 1999 and August 30, 1999, Anderson and Vall ey
Forge Chiropractic Center were already on notice that State Farm
was denying liability and that Anderson would have to resort to
pursuing relief in court if she desired to contest State Farnis
denial determi nation. Therefore, as to this provider, Anderson

does not benefit fromany tolling of the one-year limtations
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peri od because State Farmi s February 23, 1999 denial was in
effect a contenporaneous denial with the | ater subm ssion of
Val | ey Forge Chiropractic Center’s bills.

Accordi ngly, Defendant’s Mdtion for Summary Judgnent is
granted with respect to the bills of Dr. J. Lee Rutenberg/Vall ey
Forge Chiropractic Center except for the clains for services
rendered on (1) August 6, 1999 in the amount of $52.00; (2)
August 20, 1999 in the amount of $72.00; and (3) August 30, 1999
in the amount of $52.00.

2. Phi | adel phia Ot hopedi ¢ G oup

This provider is currently owed the sum of $1, 355. 00
for services rendered between February 22, 1999 and August 30,
1999. Again, any specific claimfor benefits occurring after
July 24, 1999 will not be barred. This includes a claimfor
servi ces rendered on August 30, 1999 in the anount of $100. 00.

Al other clains with respect to this provider are
barred, even taking into account the tolling of the one-year
limtation. The nost recent claimprior to the August 30, 1999
bill was for services rendered June 21, 1999. This bill was not
recei ved by Defendant until July 7, 1999, at which point State
Farminvestigated the claimand denied paynent on July 21, 1999.
Because the “insured [is] charged with the time spent reducing

his losses to a claimfor specific benefits,” Welton v. Carriers

Ins. Co., 365 NNW2d 170, 173 (Mch. 1984), the one-year clock is

10



only suspended for the period of tinme while the insurer is
investigating the claim in this case 14 days, as opposed to
measuring a full one-year back fromthe date of the insurer’s
denial. Therefore, with respect to the claimfor services
rendered June 21, 1999, Plaintiff’s ability to bring suit agai nst
State Farmis extended 14 days until July 5, 2000, i.e., one year
and fourteen days after the date of |oss. Because Plaintiff did
not bring suit until July 24, 2000, these clains, other than the
August 30, 1999 claim which the Court has al ready determ ned nay
proceed, are barred. The Court assunes that clains for nedica
bills with earlier dates of services would simlarly be barred.

Apparently, Plaintiff is also in possession of a bill
for services rendered on July 19, 1999 which was never submtted
to State Farm Thus, tolling is not appropriate in that the
cl ai mwas never under investigation by State Farm  Furt hernore,
“the insured nust seek reinbursenent with reasonable diligence or
|l ose the right to claimthe benefit of a tolling of the
limtations period.” Lews, 393 NW2d at 172.

Accordi ngly, Defendant’s Mdtion for Summary Judgnent is
granted with respect to the bills of Phil adel phia Othopedic
G oup except for the clains for services rendered on August 30,

1999 in the anount of $100. 00.
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3. Jefferson Bal a Cynwd

This provider is currently owed the sum of $1, 150. 00.
Def endant does not address this provider in its Mtion for
Summary Judgnent, therefore, the Court assunes that State Farm
does not believe the one-year back rule will bar the clains of
this provider and further, does not object to Plaintiff going
forward with these cl ains.

Accordi ngly, Defendant’s Mdtion for Summary Judgnent is
denied with respect to all bills of Jefferson Bala Cynwyd.

4. Body Synergy Institute, Inc.

This provider is currently owed the sum of $2,160. 00
for services rendered March 16, 1999 through June 23, 1999.
These bills were not received by Defendant until Septenber 20,
1999, at which point State Farminvestigated the clains and
deni ed paynent on Cctober 19, 1999. As nentioned above, the
insured is charged with the tinme spent reducing his |osses to a
claimfor specific benefits and the one-year clock is only
suspended for the period of tine while the claimis being
investigated by the insurer, in this case 29 days. Therefore,
Wth respect to these clains, Plaintiff’s ability to bring suit
(as neasured by the nost recent claim June 23, 1999) is extended
29 days to July 22, 2000. Because Plaintiff did not bring suit

until July 24, 2000, these clains are barred.
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Accordingly, Defendant’s Mtion for Summary Judgnent is
granted with respect to the bills of Body Synergy Institute.

5. M chael M Cohen, M D

This provider is currently owed the sum of $3, 265. 00
for services rendered May 18, 1999 and August 23, 1999. The
claimfor services rendered August 23, 1999, in the anmount of
$1,475.00 will be permitted to go forward as that falls wthin
one-year of Plaintiff filing suit.

The May 18, 1999 bill in the anount of $1,790.00 was
received by State Farmon May 28, 1999 and denied on June 9,

1999. Therefore, this particular claimwas under investigation
by State Farmfor a period of 12 days. Accordingly, Plaintiff is
entitled to a 12 day extension in which to bring suit on this
specific claim Because Plaintiff brought suit after May 30,
2000, this claimis barred.

Accordi ngly, Defendant’s Mtion for Summary Judgnent is
granted with respect to the bills of Mchael M Cohen M D. except
for the clainms for services rendered on August 23, 1999 in the
amount of $1475. 00.

[11. CONCLUSI ON

For the foregoing reasons: (1) Defendant’s Mtion for
Partial Summary Judgnent is granted with respect to the bills of
Dr. J. Lee Rutenberg/Valley Forge Chiropractic Center except for

the clains for services rendered on (a) August 6, 1999 in the
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amount of $52.00; (b) August 20, 1999 in the anobunt of $72.00;
and (c) August 30, 1999 in the anount of $52.00; (2) Defendant’s
Motion is granted with respect to the bills of Philadel phia
Orthopedic Goup except for the clains for services rendered on
August 30, 1999 in the amount of $100.00; (3) Defendant’s Mtion
is granted with respect to the bills of Body Synergy Institute,;
(4) Defendant’s Mdtion is granted with respect to the bills of

M chael M Cohen M D. except for the clains for services rendered
on August 23, 1999 in the anpbunt of $1475.00; and (5) Defendant’s
Motion is denied with respect to all bills of Jefferson Bal a
Cynwyd.

An appropriate order follows.

14



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ERI N ANDERSON, : CIVIL ACTI ON
Plaintiff, :
NO. 00-4518

V.

STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COVPANY,

Def endant .
ORDER

AND NOW this 29'" day of Novenber, 2001, upon
consideration of Defendant’s Mtion for Partial Summary Judgnent
(Docket No. 23), Plaintiff’s reply in opposition thereto (Docket
No. 24) and Defendant’s rebuttal to Plaintiff’s reply (Docket No.
25) it is hereby ORDERED that Defendant’s notion is GRANTED with
respect to Plaintiff’s clains for |osses incurred nore than one
year before the commencenent of this suit.

More specifically it is ORDERED that Defendant’s notion
is GRANTED with respect to:

1. The bills of Dr. J. Lee Rutenberg/Valley Forge
Chiropractic Center except for the clains for services rendered
on (a) August 6, 1999 in the anmount of $52.00; (b) August 20,
1999 in the anmount of $72.00; and (c) August 30, 1999 in the

amount of $52. 00;



2. The bills of Philadel phia Othopedic G oup except
for the clainms for services rendered on August 30, 1999 in the
amount of $100. 00;

3. The bills of Body Synergy Institute,;

4. The bills of Mchael M Cohen M D. except for the
clains for services rendered on August 23, 1999 in the anmount of
$1475. 00.

Defendant’s Motion for Partial Sunmary Judgnment is

DENIED with respect to all bills of Jefferson Bala Cynwyd.

BY THE COURT:

RONALD L. BUCKWALTER, J.



