IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES FI DELI TY & : CIVIL ACTI ON
GUARANTY CO.. ET AL.. : NO. 01-451
Plaintiffs, :
V.

CHERYL SM TH, ET AL.

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. Novenber 8, 2001

This is a declaratory judgnment action brought by the
United States Fidelity & Guaranty Co. (“Fidelity”) and its
i nsured Coach U S. A (“Coach” and/or jointly with Fidelity
“plaintiffs”) seeking a determnation of the availability of
uni nsured notorist (“UM) benefits under a vehicle liability
i nsurance policy (the “Fidelity policy”). The Fidelity policy is
a national, nmulti-jurisdictional policy, subject to individual
state endorsenents that nold the coverage to conformto the | aws
of a nunber of jurisdictions, including Pennsylvania and New
Jersey, depending on the circunstances of the claim

On April 1, 2000, an unidentified car struck from
behi nd a Coach bus covered under the Fidelity policy. Several
passengers on the bus claimto have been injured. The accident

occurred i n Philadel phia, Pennsylvania, the Coach bus was



i censed and garaged in New Jersey and the allegedly injured
passengers reside in Pennsyl vani a.
The al l egedly injured passengers have either placed

plaintiffs on notice that they will seek UM benefits! or have

1. Although neither the Pennsylvania or New Jersey uni nsured
notori st statutes define “uninsured notorist benefits,” both
statutes provide simlar definitions of “uninsured notor
vehicle.” Under the Pennsylvania statute, an uninsured notor
vehicle is:

(1) a notor vehicle for which there is no liability

i nsurance or self-insurance applicable at the tinme of

t he acci dent.

(2) A nmotor vehicle for which the insurance conpany
deni es coverage or the insurance conpany is or becones
i nvolved in insolvency proceedings in any jurisdiction.
(3) An unidentified notor vehicle that causes an
accident resulting in injury provided the accident is
reported to the police or proper governnental authority
and the claimant notifies his insurer within 30 days,
or as soon as practicable thereafter, that the clai mant
or his legal representative has a | egal action arising
out of the accident.

75 Pa.C. S. § 1702.

New Jersey’s definition provides that an uninsured
notor vehicle is:

(a) a notor vehicle with respect to the ownership,
oper ati on, maintenance, or use of which there is no
bodily injury liability insurance or bond applicable at
the tinme of the accident;
(b) a notor vehicle with respect to the ownership,
operation, maintenance or use of which there is bodily
injury liability insurance in existence but the
l[iability insurer denies coverage or is unable to make
paynment with respect to the legal liability or its
i nsured because the insurer has becone insolvent or
bankrupt, or the Conm ssioner of Banking and |nsurance
has undertaken control of the insurer for the purpose
of |iquidation; or

(continued...)



asked the Court of Common Pl eas of Phil adel phia County to appoint
an arbitrator, as provided under Pennsylvania |law, to determ ne
the extent of the UM benefits under the Fidelity policy.

Plaintiffs seek in this court a declaration® that “the
passengers on the bus are prohibited from proceeding in [a]
Pennsyl vania [forunm] or recovering under Pennsylvania |law with
respect to uninsured notorist benefits.” Hearing Tr. at 32, Cct.
18, 2001. Under the circunstances of this case, the plaintiffs’
request inplicates the following issues: (1) Does the Fidelity
policy afford UM benefits to the passengers on the bus?® If so,
(2) does the Fidelity policy provide the benefits under the

Pennsyl vani a or New Jersey endorsenent?* Finally, if there are

1. (...continued)
(c) a hit and run notor vehicle as described in section
18 of P.L. 1952, c. 174 (C 39:6-78).

N.J.S A 17:28-1.1.

2. Initially the plaintiffs sought a declaration that (1) the
Fidelity Policy does not provide UM benefits, and (2) the
passengers on the bus are not entitled to UMarbitration. At the
hearing, and w thout objection of defendants, plaintiffs anended
their nmotion for summary judgenent and their prayer for relief.

3. \Whether the passengers may recover UM benefits at al
constitutes the crux of the argunents in this case. Before there
can be a determination of what forumthe defendants may use to
enforce their rights to UM benefits, it nust be determned if
there are any rights to benefits to enforce.

4. If there is, in fact, UM coverage, the court nust determ ne
what policy provision within the Fidelity policy grants the
defendants the rights to those UM benefits.
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UM benefits available, (3) may the passengers proceed to enforce
their clains to UM benefits in a Pennsyl vania forunf?

It is undisputed that Coach wai ved UM benefits under
t he Pennsyl vani a endorsenent of the Fidelity policy.® See
Rej ection of Uninsured Mdtorist Protection — Pennsyl vania, Pol.
No. DRE2795800, Pls. Mot. for Summ J. and Dec. Relief Ex. B. It
is also true that Coach’s Pennsylvania waiver is valid, see

Wonsl ow Quattl ebaumv. Maryland Ins. G oup, 561 Pa. 629, 752 A 2d

878 (2000), and effectively rejects all rights to UM benefits
under 75 Pa.C. S. 8 1731. Therefore, under the provisions of the
Fidelity policy governed by Pennsylvania | aw, defendants are not

entitled to UM benefits.

5. Although the court finds that the defendants are entitled to
arbitration in Pennsylvania pursuant to the Fidelity policy’ s New
Jersey endorsenent, the court may deci de whet her the Pennsyl vani a
wai ver is effective as to the defendants’ rights under the
Pennsyl vani a UM endorsenent. Wen there is an arbitration
provision in an insurance policy, unless that policy restricts
what issues may be submtted to the arbitrators, “the arbitrators
are the final judges of law and fact.” Brennan v. General
Accident Fire and Life Assurance Corp., 524 Pa. 542, 550, 574

A. 2d 580, 583 (1990). The applicable arbitration provision in
the policy is that of the New Jersey endorsenent. See New Jersey
Uni nsured and Underinsured Mtorist Coverage, Pol. No. DRE2795800
(hereinafter “New Jersey Endorsenent”). That endorsenent
provides for arbitration if there is a dispute “whether the
‘“insured is legally entitled to recover damages fromthe owner or
driver of an ‘uninsured notor vehicle’” or if the parties “do not
agree as to the amount of the danmages that are recoverabl e by

that insured.”” 1d. at 8 A(4)(a). The policy states, however,
that “di sputes concerning coverage under this endorsement may not
be arbitrated.” 1d. Since the policy contains an express

[imtation on the_gcope of the arbitration clause, the court may
reach this determ nation. See State Farm Mutual Auto. Ins. Co.
v. Coviello, 233 F.3d 710 (3d G r. 2000).
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Nevert hel ess, that the defendants are not entitled to
benefits under the Pennsyl vani a endorsenent does not
automatically bar the defendants fromrecovering UM benefits
under another provision in the Fidelity policy and proceeding in
a Pennsylvania forumto determ ne the extent of the benefits.

For that determ nation, the court nust turn to the other
endorsenents in the Fidelity policy. The Fidelity policy
provi des that the New Jersey endorsenent applies to vehicles
licensed or principally garaged in New Jersey. See New Jersey
Endorsenent. The Coach bus involved in this accident was

i censed and garaged in New Jersey, and thus the New Jersey
endor senent governs the extent of the UM benefits avail abl e.

The New Jersey endorsenent provides coverage to an
i nsured for conpensatory danmages caused by an uni nsured notori st.
See New Jersey Endorsenent at 8§ A(1). The Fidelity policy
states that an “insured” includes “anyone el se ‘occupying a
covered ‘auto’ or a tenporary substitute for a covered ‘auto.’”
Id. The defendants, as passengers in the Coach bus, are insureds
under the Fidelity policy and thus are covered under the New
Jer sey endorsenent.

According to the New Jersey endorsenent, if Fidelity
and an insured (the passengers in this case) disagree whether the
insured is legally entitled to recover UM benefits or do not

agree as to the amount of damages caused by the uninsured



notorist, the matter shall be submtted to arbitration. See id.
at 8 E(4)(a). If the parties cannot agree on the selection of
arbitrators, then either party nmay request that the selection be
made by a judge of a court having jurisdiction. [d. As the
acci dent occurred in Philadel phia County, Pennsylvania, the

Phi | adel phia Court of Common Pl eas has subject matter and

personal jurisdiction over the parties. See Slezynger v.

Bi schak, 224 Pa. Super. 552, 553, 307 A 2d 405, 406 (1973)

(stating that “all courts of common pl eas have subject-matter
jurisdiction to try an action arising out of a tort commtted in
t he Commonweal th”); 42 Pa.C. S. 8 5322(a)(3) (providing personal
jurisdiction over an individual “causing harmor tortious injury
by act or omission in this Commonweal th”).

Furthernore, under the New Jersey endorsenent the
arbitration is to take place in the county in which the insured
lives. See New Jersey Endorsenent at 8 E(4)(b). Because the
defendants all live in Philadel phia County, the arbitration shal
t ake pl ace there.

Thus, although the plaintiffs have waived UM benefits
under the Pennsyl vani a endorsenent, the defendants may still
arbitrate their clains in Pennsylvania, according to the New
Jer sey endorsenent.

For the reasons stated above, plaintiffs’ notion for

summary judgnent is granted in part and denied in part.



Accordingly, the court declares that the passengers on the bus
are prohibited fromrecovering UM benefits under the Pennsylvani a
endor senent, but may proceed in a Pennsylvania forumto recover
benefits under the New Jersey endorsenment to the Fidelity

policy.?®

An appropriate order foll ows.

EDUARDO C. ROBRENG J.

6. The coverage question having been decided by the court, the
duly appointed arbitrators will then deci de whet her the
passengers are entitled to UM benefits, and, if so, the extent of
benefits under the circunstances of this case. See State Farm
Mutual Auto. Ins. Co. v. Coviello, 233 F.3d 710, (holding that
where policy provision limted arbitrators’ jurisdiction,
arbitrators should decide only issues granted to themin the
arbitration agreenent).
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