IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARVEN WOCODS )
) Cvil Action
V. )
) 99-5240
EDWARD BRENNAN, ET AL. )
MEMORANDUM
Padova, J. Novenber , 2001

Before the Court is Carnen Wods’ counsel ed Petition for Wit
of Habeas Corpus pursuant to 28 U S . C 8§ 2254 (“Petition”).
Petitioner is a state prisoner currently serving a |life sentence
for first degree nurder, aggravated assault, and rel ated offenses
at the State Correctional Institution, Al bion, Pennsylvania.
Petitioner was convicted by a jury in 1983.' This is Petitioner’s
third federal habeas petition. He has filed three separate PCRA
Petitions raising a variety of clains. Petitioner’s first federal
habeas petition, filed during the pendency of Petitioner’s first
PCRA Petition, was denied for failure to exhaust. Petitioner’s
second federal habeas petition, filed August 27, 1992, was denied
by this Court on March 16, 1993. This third and |atest federa

habeas petition was filed on Cctober 22, 1999.

The date of final conviction was My 22, 1987, when the
Pennsyl vania Supreme Court ruled on Petitioner’s direct appeal
Commonweal th v. Wods, 525 A 2d 1204 (1987).
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In accordance with 28 U.S.C. 8 636(b)(1)(B) and Local Rul e of
Cvil Procedure 72.1, the Court referred the Petition to United
States Magistrate Judge Faith Angell for a report and
recomendation (“Report and Recommendation”). Judge Angel
recommended that the Petition be dismssed on the ground that it
was time-barred under the AEDPA statute of limtations. She found
that the Petition was filed after the expiration of the AEDPA
statute of limtations, and, further, that an “actual innocence”
exception to the AEDPA tine limtation, should it exist, would not
operate here because Petitioner failed to present evidence of
actual innocence. Petitioner objects on the basis that: (1) AEDPA
statute of limtations does not apply to successive petitions; and
(2) even if it does apply, there is an actual innocence exception
that is net in this case. Petitioner filed tinely objections to
the magi strate’s report and reconmendati on. |In accordance with 28
US C 8 636(b), the Court will conduct a de novo determ nation of
the Report.?

For the reasons that follow, the Court concludes that the
instant Petition is barred by the one-year statute of limtations

in the habeas corpus statute. The Court further concludes that

2\Where a habeas petition has been referred to a mmgistrate
judge for a Report and Recomendation, the district court "shal
nmake a de novo determ nation of those portions of the report or
speci fied proposed findings or recomrendati ons to which objection
is mde.... |[The Court] may accept, reject, or nodify, in whole or
in part, the findings or reconmmendati ons made by the nagistrate."
28 U.S.C. 8§ 636(b) (1994).



none of the asserted bases for tolling or otherwi se excusing the
statute of limtations applies in this case. Accordingly, the
Court overrules Petitioner’'s objections to the Report and
Recomendati on, and adopts t he Report and Reconmendati on consi st ent
with this menorandum The instant Petition is dism ssed.

1. Di scussi on

The Anti-Terrorism and Effective Death Penalty Act of 1996
(“AEDPA”), which went into effect on April 24, 1996, established a
one-year statute of limtations, as follows:

(d)(1) A 1-year period of limtation shall apply to an

application for a wit of habeas corpus by a person in

custody pursuant to the judgnent of a State court. The

[imtation period shall run fromthe | atest of-

(A) the date on which the judgnent becane final by

t he conclusion of direct review or the expiration of the

time for seeking such review. . .3
28 U S.C A 82244(d)(1) (West Supp. 2001). In this case,
Petitioner’s date of final conviction was May 22, 1987. Because
Petitioner’s date of conviction was prior to the effective date of
AEDPA, a one-year grace period applies, neaning that the

limtations ran until April 23, 1997. Nara v. Frank, 264 F. 3d 310,

315 (3d Gr. 2001) (“[We have inplied fromthe statute a one-year
grace period for those petitioners whose convictions becane final
before the effective date of AEDPA, and AEDPA was effective Apri

24, 1996 . . .”) (citing Burns v. Mrton, 134 F.3d 109, 111 (3d

3The section provi des several alternative dates for comenci ng
the limtations period, but none of these apply in this case.
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Cr. 1998)). Petitioner did not file the Petition until OCctober
22, 1999, well beyond the expiration of the limtations period.
The Petition is therefore barred by the statute of limtations.
Petitioner contends that the AEDPA statute of |limtations does
not apply in this case, however, because his petition is a
successive petition rather than a first-tinme petition. Petitioner
argues that under plain statutory interpretation, the limtations
of 8 2244(d) apply only to first-tinme petitions. The Court,
however, finds no support in either the statutory |anguage or the
applicable case law for Petitioner’s contention that the AEDPA
statute of limtations does not apply to successive petitions.
Whet her the statute of limtations applies does not depend on
whet her the petitionis first or successive. Rather, it depends on
whet her the petition was filed before or after the effective date

of the AEDPA anendnents. See, e.qg., Jones v. Mdirton, 195 F. 3d 153,

157-58 (3d Cir. 1999) (applying statute of limtations to bar
successi ve federal habeas petition filed after April 23, 1997).
Mor eover, the running of the limtations period was not tolled
by Petitioner’s filing of his third PCRA appeal. Odinarily, “the
time during which a properly filed application for State post-
conviction or other collateral revieww th respect to the pertinent
judgnment or claimis pending shall not be counted toward any peri od
of limtation . . .” 28 US.C. 8§ 2244(d)(2). A “properly filed

application” is “one subnitted according to the state’ s procedural



rul es governing tine and place of filing.” Lovasz v. Vaughn, 134

F.3d 146, 148 (3d Cr. 1998). If a petitioner files an application
that the state court dismsses as either tine-barred or waived,
then it is not deened a “properly-filed application.” Mrris v.
Horn, 187 F.3d 333, 338 (3d Cir. 1999). Inthis case, Petitioner’s
t hi rd PCRA appeal was di sm ssed as i nproperly filed, because it was
untinely, and therefore the PCRA appeal did not toll the

[imtations period. See Fahy v. Horn, 240 F.3d 239, 243 (3d GCr.

2001).

Petitioner further contends, however, that notw thstandi ng the
statute of limtations, the Petition should be allowed under an
exception for “actual innocence.” Specifically, Petitioner clains

that the testinony of two witnesses who were not presented at trial
(along with statenents nmade by them to the police that had the
i npeachnent potential of the |lone eyewitness to the shooting)
establishes his actual innocence.

The United States Suprene Court has not ruled as to whether
there is an “actual innocence” exception to the AEDPA statute of
limtations. The Court of Appeals for the Third Crcuit al so has
not yet decided the issue.* |In the instant case, however, it is

unnecessary for the Court to determ ne whether there is such an

“On June 12, 2001, the Third Grcuit granted a certificate of
appeal ability wth respect to the following question: “Can
petitioner denonstrate actual innocence?’” See Hussman v. Vaughn,
Cvil Action No. 99-4512, C. App. No. 01-1724.
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exception to the AEDPA statute of I|imtations, because even
assumng there is, Petitioner has failed to present a sufficient
basis to establish that an “actual innocence” exception woul d apply

in this case.® See, e.q., Knowes v. Mrkle, No.00-16912, 2001

U S App. LEXIS 22500, at *2-3 (9th Gr. 2001) (“[We decline on
these facts to consider whether there is an ‘actual innocence’
exception to AEDPA' s one year statute of limtations. Not only has
Know es presented no evi dence of actual innocence, the evidence he

does point to supports his conviction.”); Helton v. Secretary for

the Dep’'t of Corr., 259 F.3d 1310, 1315 (11th Gr. 2001) (“This

circuit has yet to decide whether there is an ‘actual innocence’
exception to AEDPA's one year statute of limtations. W need not
deci de the i ssue here, however, because the ‘circunstantial’ nature
of the case against Helton is not sufficient to support a clai mof

actual innocence.”) (citations omtted); Raglin v. Randle, No. 00-

3322, 2001 U.S. App. LEXI S 9389, at *6 (6th Cir. 2001) (“Whether or

not there is an actual innocence exception to the AEDPA s statute

°The Court notes that Petitioner incorrectly cites Al exander
v. Keane, 991 F. Supp. 329 (S.D.N. Y. 1998) for the proposition that
there is an exception to the AEDPA statute of |limtations based on
“actual innocence.” (Pet’'r. Qobj. at 10). The Al exander court,
whi | e engaging in a |l engthy discussion as to whether there was such
an exception, instead bypassed the issue and determ ned that, even
if there were such an exception, the petitioner had failed to
establish that he was actually innocent for habeas purposes.
Al exander, 991 F. Supp. at 338. However, other courts have
explicitly held that an “actual innocence” exception applies. See
Neuendorf v. Graves, 110 F. Supp. 2d 1144, 1157 (N.D. |lowa 2000)
(l'isting cases).




of limtations, [petitioner] did not submt any new and reliable
evidence that could have convinced a reasonable juror not to
convict himof involuntary mansl aughter.”).

In order to establish “actual innocence” on a habeas claim a
habeas petitioner nust show that “a constitutional violation has
probably resulted in the conviction of one who is actually

innocent.”® Schlup v. Delo, 513 U S. 298, 327 (1995) (citing

Mirray v. Carrier, 477 U.S. 478, 495 (1986)); Al exander v. Keane,

991 F. Supp. 329, 339 (S.D.NY. 1998) (applying Schlup “actua
i nnocence” jurisprudence to AEDPA statute of Iimtations context).
The petitioner nmust establish that the constitutional error “has
probably resulted in the conviction of one who is actually

innocent.” United States v. Garth, 188 F.3d 99, 107 (3d Cir. 1999)

(citing Bousley v. United States, 523 U.S. 614, 622 (1998)). This

exception is concerned with actual, as opposed to | egal, innocence.

Cal deron v. Thonpson, 523 U. S. 538, 559 (1998). The petitioner

must establish that “in light of all the evidence, it is nore
i kely than not that no reasonabl e juror woul d have convicted him?”
Garth, 188 F.3d at 107. A claimof actual innocence nust be based

on reliable evidence that was not presented at trial. Schlup, 513

®The constitutional violation involved here is the claim of
i neffective assi stance of counsel pursuant to the Sixth Amendnent.
The habeas jurisprudence “nmakes clear that a claim of ‘actua
i nnocence’ is not itself a constitutional claim but instead a
gateway through which a habeas petitioner nust pass to have his
ot herwi se barred constitutional claimconsidered on the nmerits.”
Herrera v. Collins, 506 U S. 390, 404 (1993).
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U S at 324; Lee v. Kemna, 213 F. 3d 1037, 1039 (8th Cr. 2000) (per

curiam

In the instant case, Petitioner clains that the testinony of
the additional w tnesses woul d have i npeached the testinony of the
| one eyewitness to the crinme, Honmer Lane. Lane testified that he
W tnessed Petitioner shoot the victimin the back, and that two
ot her individuals, M. Qmar Ancrumand M. Bruce Ellison, were al so
present on the scene. In signed statenents to the police, M.
Ancrumand M. Ellison both said they did not witness the shooti ng,
and they did not nention Honer Lane. They said they were around
t he corner when the shooting occurred. Ancrumspecifically said he
did not hear shots or see anyone running away. Petitioner argues
that this testinmony contradicts Lane’ s testinony, and establishes
that Lane did not witness the shooting. Petitioner asserts that
since Lane was the only eyewitness to the crine, no reasonable jury
could convict with this inpeaching evidence.

Even assuming this evidence can be considered new, it does
not establish actual innocence for habeas purposes. Looking at the

testinony of the two additional w tnesses, neither witness actually

The evidence cited by Petitioner nmay not even be properly
consi dered “new’ evidence, because it could have been discovered
t hrough the exercise of due diligence. Neuendorf, 110 F. Supp. 2d
at 1159. Moreover, Petitioner’s assertions that the police reports
were not made available to trial counsel in violation of Brady are
unsupported by the record or argunent. Bal d assertions of
violations are not sufficient to entitle habeas relief.
Zettl enoyer v. Fulconer, 923 F.2d 284, 301 (3d Cir. 1999).
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w tnessed the event, though they were close to the scene of the
shooting. Their statenents raise possible factual inconsistencies,
but do not foreclose that Lane was at the scene of the shooting and
that he witnessed it. Al t hough sonme of Petitioner’s argunents
suggest that defense counsel nade tactical errors during trial, the
purportedly new evidence, even if true, falls well short of
establishing that it was nore likely than not that no reasonable
juror woul d have convicted Petitioner in light of the new evidence.
Having thus failed to neet his burden of denonstrating “actua

i nnocence,” Petitioner also fails to denonstrate that he would be
entitled to exception fromthe AEDPA statute of limtations even
assum ng that such an exception exists.
I11. Conclusion

In accordance with the above reasoning, the Court overrules
Petitioner’s objections and adopts and approves the Report and
Recommendation.® The Court declines to issue a certificate of

appeal ability, as Petitioner has failed to establish a substanti al

denial of a constitutional right. An appropriate O der follows.

8ln its response to Petitioner’s Objections to the Report and
Recommendat i on, Respondent raises two “Cross-Qbjections.” The
Court overrul es Respondents’ objections, as they are untinely under
the applicable rule. Local R of Cv. P. 72.1(iv)(b) (“Any party
may  obj ect to a mgistrate judge’'s proposed findings,
recomrendations or report . . . within ten (10) days after being
served with a copy thereof.”)



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARVEN WOODS
GCvil Action
V.
99- 5240

N N N N N

EDWARD BRENNAN, ET AL.

ORDER
AND NOW this day of Novenber, 2001, upon
consi deration of Petitioner Carnmen Wods' Petition for Wit of
Habeas Corpus pursuant to 28 U S.C 8§ 2254, all attendant and
responsive briefing, the Magistrate Judge’'s Repor t and
Reconmendati on, Petitioner’s (bjections, Respondents’ Response to
Petitioner’s Cbjections, and the Record, I T IS HEREBY ORDERED t hat :

1. Petitioner’s Objections to the Report and Recommendati on
are OVERRULED,

2. The Commonweal th’ s “ Count er-obj ecti ons” are OVERRULED,

3. The Report and Recommendati on are APPROVED and ADOPTED
consistent with the acconpanyi ng nmenorandum

4. The Petition is DEN ED;, and
5. As Petitioner has failed to nmake a substantial show ng of

the denial of a constitutional right, there is no basis
for the issuance of a certificate of appealability.

BY THE COURT:

John R Padova, J.



