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FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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V.
No. 00-CV-5671

CITY OF PH LADELPH A WATER
DEPARTMENT

VEMORANDUM

Padova, J. Novenber , 2001

Plaintiff, Andre Davis, Il, brings this action for raci al
discrimnation under Title VII of the Gvil R ghts Act of 1964
(“Title VI1”), 42 U S.C 8§ 2000e, et seq. (1994). Pl aintiff
all eges that he was termnated fromhis position as a sem -skilled
| aborer with the City of Philadel phia Water Departnment (“Water
Departnent”) as a result of racial discrimnation. Before the
Court is Defendant’s Motion for Summary Judgnent. For the reasons
that follow, the Mdtion is granted.
| . BACKGROUND

Davis is a 49-year-old African-Aneri can who was enpl oyed
by the Water Departnent between Septenber 1989 and January 12,
1999. Three nonths prior to his dismssal, he was transferred from
the Water Departnent’s Fox Street Yard to the Wst Phil adel phia
Yard after Ri chard Goode, the Superintendent of Sewer Mintenance
for the Water Departnment (who is African-American), w tnessed Davis
in an altercation with a female storage worker at the Fox Street
Yar d. (Goode Dep. at 54.) (Goode saw Davis |lunge and grab the

wonman, who then hit Davis. (Goode Dep. at 54-55.) Goode then had



Davis transferred to the Wst Philadelphia Yard wth the
understanding that he not return to the Fox Street Yard. (Goode
Dep. at 55.) Davis was |ater suspended w thout pay for three days
for returning to the Fox Street Yard. (Meiers Dep. at 24, Miers

Ex. 1.) The Notice of Suspension instructed Davis as follows:

“Pl ease be advised that further infraction will result in nore
severe di sciplinary action, possibly including dismssal.” (Miers
Ex. 1.)

Wi | e enpl oyed at the West Phil adel phia Yard, Davis nade
threats against two individuals: his immedi ate supervisor, Joseph
Buttacavol i, a Caucasian; and his Crew Chief, Charles Cooper, an
African-American. On Cctober 26, 1998, while Davis, Buttacavoli
and Chri stopher Nicholson were in their truck on the way to a j ob,
Davis allegedly said the following to Buttacavoli: “l don’t take no
orders fromno white notherf***er. And | don’'t care about you.

| don’t take no orders fromno white notherf***er. And if
this gets back to the office, | got sonething to take care of you.”
(Buttacavoli Dep. at 52.) Davis had earlier boasted to co-workers
that he had shot a previous supervisor. (Buttacavoli Dep. at 56,
Lofton-El Dep. at 65-66.) This incident was reported by the Crew
Chi ef s, Cooper and Earl Truesdale, to Norman Lofton-El, the Sewer
Mai nt enance Supervi sor for the Wst Phil adel phia Yard (an
African- Amrerican), who was the chief supervisor for that vyard
(Lofton-El Dep. at 63.) Davis adnmitted to Lofton-El that

he made that statenent to Buttacavoli. (Lofton-El Dep. at 64-



65.) Davis now denies having made this statenment. (Davis Aff. ¢
14.) Nicholson, who was sitting next to Buttacavoli in the truck,
did not hear Davis nmake this comment. (N cholson Dep. at 15.)
At sone point after October 26, 1998, Davis went

into Cooper’s office and nade a gesture as if he was shooting him
wth a gun. (Cooper Dep. at 14-15.) On another occasion Davis
made a t hreat eni ng statenent about Cooper to one of his co-workers,
John Brown, after having a di sagreenent with Cooper about chairs at

a wrk site. (Cooper Dep. at 18.) Brown heard Davis say: “Wo the

hell is he to cone out on a job and tell us to throw the chairs
away. He treats us like af***ing kid. . . . | know where he goes
to church at. | can get that nother f***er anytine.” (Brown Dep.

at 23.) On Decenber 4, 1998, Brown nenorialized Davis’ remark as

follows: “I herd Andrew Davis — say to Larry Smith in Yard at 49th
St I know were f***ing Cooper go’'s to church at. | can get that
mot herf***er any tine at church. | have a 9 mm pistal.” (Brown

Ex. 1.) Brown also recorded the foll ow ng addi ti onal remarks which
he heard Davis say: “and them white notherf***ers need a cap in
there ass to” and “lI was in jail for killing a man al ready. Wo
the f*** cares.” (Brown Ex. 1.) Brown reported Davis’ threat
agai nst Cooper to Lofton-El, (Brown Dep. at 24, Lofton-El Dep. at
66-67), and to Cooper. (Brown Dep. at 24, Cooper Dep. at 18.)
Al t hough Davi s now deni es having threatened to harm Cooper (Davis
Aff. 9§ 15), he earlier admtted to Francis Meiers, Assistant

Personnel Oficer for the Water Departnent, that he nade the



statenent in question, although he maintained that he did not nean
anything by it. (Meiers Dep. at 65.)

After the incident, Lofton-El tried to work things out

between Buttacavoli and Davis by having Davis apologize to
Buttacavol i, but Davis woul d not apol ogize. (Buttacavoli Dep. at
59, Lofton-El Dep. at 65, 75.) If Davis had apologized to
Buttacavoli, Lofton-El would not have recommended that he be

di sm ssed. (Lofton-El Dep. at 75.) Since Davis did not apol ogi ze,
Lofton-El sent a neno to Goode dated Cctober 28, 1998, informng
hi mof the Cctober 26, 1998 i ncident and recomrendi ng that Davis be
gi ven 30 days suspension pending dism ssal. (Goode Dep. at 52,
Lofton-EIl Ex. 2.) Goode agreed with the recomendation and, in
accordance with Water Departnent policy, the matter was sent to
Mei ers. (Goode Dep. at 52, Meiers Dep. at 18, Cty Exhs. 5 and 6.)

Mei ers then held a departnental pre-disciplinary hearing
to determ ne whether Davis should be term nated. (Meiers Dep. at
18.) Davis, Buttacavoli, Lofton-E and Andrew Bond, Davis’ union
busi ness agent, attended the pre-disciplinary hearing and told
Mei ers what had happened. (Meiers Dep. at 18.) A couple of days
| ater Meiers heard nore testinony from Cooper and ot her w tnesses
about Davis’ threats against Cooper and his altercation with the
wonman at the Fox Street Yard. (Meiers Dep. at 18 and 24.) Meiers
concluded, as a result of the pre-disciplinary hearing, that there
was enough to warrant Davis’ dismssal and he was term nated.

(Meiers Dep. at 18, City Ex. 7.) Davis appealed his dismssal to



the Gvil Service Conm ssion, which held a hearing on March 30,
1999 and denied his appeal. (Cty of Philadelphia Gvil Service
Commi ssion, Appeal of Andrew Davis Il, Case NO 3856, April 29
1999, pinion at 2.)

Davis contends that he is a victim of disparate
treatnent, and that Caucasian enployees have threatened and
physically assaulted co-workers and supervisors wthout being
t erm nat ed. In support of his contention, he has submtted the
Noti ce of Suspension given to Donenico Mrarchi, a Caucasi an Water
Departnent enployee, who was suspended for thirty days for
attenpting to strike a co-worker. (Davis Ex. D.) This Notice
states that further infractions could result in dismssal. (Davi s
Ex. D.) He has also submtted the Notice of Suspension given to
WIlliam Shields, a Caucasian Water Departnent enployee, who was
suspended for five days for punching a co-worker during an
argunent . (Davis Ex. E.) That Notice also states that further
infractions could result in dismssal. (Davis Ex. E.) In
addition, N cholson testified in support of Davis that a Caucasi an
cowor ker nanmed LaCroce assaulted himand, after N cholson filed a
grievance about the incident, LaCroce only received a witten
warning. (N cholson Dep. at 31-32.) Miers testified that LaCroce
had been suspended and woul d have been di sm ssed if he had anot her
incident. (Meiers Dep. at 37.)

In rebuttal, the Water Departnment has submitted the

deposition testinony of Cooper, Brown, Lofton-El and WMeiers.



Cooper testified that he had never heard that Caucasi an enpl oyees
were given preferential treatnment over African-Anerican enpl oyees
with regard to discipline. (Cooper Dep. at 48.) John Brown al so
testified that he had never seen any di scrim nation agai nst African
Ameri can enpl oyees regarding discipline. (Brown Dep. at 17-18.)
Lofton-El and Meiers both testified simlarly. (Lofton-El Dep. at
112-13, Meiers Dep. at 34.)
1. LEGAL STANDARD

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue

is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S 242, 248 (1986). A factual dispute is

“material” if it mght affect the outcome of the case under
governing law. |d.

A party seeki ng sunmary judgnent al ways bears the initial
responsibility for informng the district court of the basis for
its notion, and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of materia

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Were

the non-noving party bears the burden of proof on a particular

issue at trial, the nmovant’s initial Celotex burden can be net



sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’'s case.” |d.
at 325. After the noving party has net its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showng that there is a
genui ne issue for trial.” Fed. R Cv. P. 56(e). That is, sumary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
“Specul ation, conclusory allegations, and nere denials are
insufficient to rai se genuine i ssues of material fact.” Boykins v.

Lucent Technologies, Inc., 78 F. Supp. 2d 402, 407 (E.D. Pa. 2000).

| ndeed, evidence introduced to defeat or support a notion for
summary judgnment nust be capable of being adm ssible at trial

Callahan v. AEV, Inc., 182 F.3d 237, 252 n.11 (3d Gr. 1999)(citing

Petruzzi's | GA Supernarkets, Inc. v. Darling-Delaware Co., 998 F. 2d

1224, 1234 n.9 (3d Cir. 1993)).
[11. DI SCUSSI ON

Def endant noves for sunmmary judgnent on the grounds that
Davis cannot establish a prima facie case of discrimnation and
that he was dism ssed for legitinmate, non-discrimnatory reasons.

Si nce Davis has not alleged direct evidence of discrimnation, the

burden shifting paradi gm of MDonnell Douglas Corp. v. Geen, 411



US 792 (1973), applies to this case. Plaintiff has the initial
burden under Title VII to establish a prinma facie case of unl awf ul

di scrim nation. Fuentes v. Perksie, 32 F.3d 759, 763 (3d Gr.

1993). He nust show “(1) [he] is a nenber of a protected cl ass,
(2) [he] was qualified for the position, (3) [he] was ultimately
di scharged, and (4) the position was ultimately filled by a person

not of the protected class.” Sheridan v. E. 1. DuPuont de Nenours

and Co., 100 F.3d 1061, 1066 no. 5 (3d Gr. 1996). However, he
need not prove that his position was filled by soneone not of the
protected class if he can point to sone other evidence that the
Water Departnent term nated his enploynent based upon his race.

Pivirotto v. Innovative Systens, Inc., 191 F.3d 344, 351-356 (3d

Cr. 1999). He cannot establish this elenment by suggesting “the

mere possibility of discrimnation.” Bullock v. Children’s

Hospital of Phil adel phia, 71 F. Supp. 2d 482, 490 (E.D. Pa. 1999).

Davis argues that he satisfies the fourth prong of a prima facie
case for discrimnation because he was treated differently from
Caucasi an co-wor kers who commtted simlar di sciplinary
i nfractions.

Davis has net the first three prongs of the prima facie
test. He is an African-Anerican who was qualified for the job as
a sem-skilled | aborer from which he was term nated by the Water
Departnment. Davis has not, however, satisfied the fourth el enent

because he has not set forth evidence to establish that he was



treated differently from his Caucasian co-wrkers for simlar
di sciplinary infractions. Davis, Ilike his co-wrkers, was
suspended for a fewdays after his first infraction and warned t hat
a further infraction could result in his dismssal. He was
termnated after a second infraction. Davis has not supplied any
evi dence that his Caucasi an co-workers, after a second infraction,
were treated differently from how he was treated. Therefore
Davis has not net his initial burden of establishing a prima facie
case of unlawful discrimnation.

Moreover, even if Davis were able to establish the fourth
el enent of a prima facie case of unl awful discrimnation, the Water
Departnent would still be entitled to judgnent. Once a plaintiff
establishes a prima facie case of unlawful discrimnation, the
burden of production shifts to the Defendant “to articul ate sone

| egitimate, nondi scrim natory reason for the enpl oyee’s rejection.”

Fuentes, 32 F.3d at 763 (citing MDonnell Douglas, 411 U S. at
802). Def endant satisfies this burden by “introducing evidence
whi ch, taken as true, would permt the conclusion that there was a
nondi scrimnatory reason” for his termnation. |d. “This burden
is one of production, not persuasion; it can involve no credibility

i

assessnent.” Reeves v. Sanderson Plunbing Products, lInc., 120 S.

. 2097, 2106 (2000) (citation omtted). |If the Defendant is able

to neet this “relatively light burden,” the burden of production

then returns to the Plaintiff “who nust show by a preponderance of



the evidence that the enployer’s explanation is pretextual.”
Fuentes, 32 F.3d at 763. In order to survive the Mtion for
Sunmary Judgnent by showing that Defendant’s legitinmte, non-
discrimnatory reason for his discharge was pretextual, Plaintiff
must submt evidence “from which a factfinder could reasonably
either: (1) disbelieve the enployer’s articulated legitinmate
reasons; or (2) believe that an invidious discrimnatory reason was
more likely than not a notivating or determ native cause of the
enpl oyer’s action.” Fuentes, 32 F.3d at 764. “[T]he plaintiff’s
evi dence rebutting the enployer’s proffered | egiti mate reasons nust
allow a factfinder reasonably to infer that each of the enployer’s
proffered non-discrimnatory reasons was either a post hoc
fabrication or otherwise did not actually notivate the enpl oynent
action (that is, the proffered reasons is a pretext).” Id.
(enphasis in original) (citations omtted). Plaintiff cannot
merely show that Defendant’s decision was wong, he nust
“denonstrate such weaknesses, inplausibilities, inconsistencies,
i ncoherencies, or contradictions in the enployer’s proffered
legitimate reasons for its action that a reasonable factfinder
could rationally find them unworthy of credence, and hence infer
that the enployer did not act for the asserted non-discrimnatory
reasons.” 1d. at 765 (enphasis in original) (citations omtted).

When exam ni ng whet her the Water Departnent’s proffered

reasons for Davis' dismissal are |l egitinate and non-di scrimnatory,

10



the Court focuses on “the particular criteria or qualifications
identified by the enployer as the reason for the adverse action.”
Pivirotto, 191 F.3d at 359. The Water Departnent has submtted
evidence that its decision to term nate Davis’ enpl oynent was nade
at the recomendation of Assistant Personnel Oficer Meiers
follow ng a pre-disciplinary hearing. At the hearing, Meiers heard
testi nony by Buttacavol i, Cooper, Lofton-El, Cooper and Davis about
Davis’ threats against Buttacavoli and Cooper and from other
W t nesses concerning Davis’ previous altercation at the Fox Street
Yard. Meiers also considered Davis’ previous suspension. Based
upon the evidence presented at the hearing, Meiers concluded that
there was enough to warrant dismssal. The Water Departnent has
met its burden of production of a legitimte, nondiscrimnatory
reason for its termnation of Plaintiff.

Davi s argues that Nicholson’s testinony raises an issue
of fact as to whether Davis ever nmade any threats against
Buttacavoli. He does not, however, challenge the sufficiency of
the evidence before Miers or the manner in which the pre-
di sciplinary hearing was conducted. Nor does he provide any
evi dence showi ng that the Water Departnent did not termnate him
because of the infractions and the testi nony concerning his threats
agai nst his supervisors. The Court concludes, therefore, that
Davis has not provided any evidence to neet his burden of
denonstrating “such weaknesses, inplausibilities, inconsistencies,

i ncoherencies, or contradictions in the enployer’s proffered

11



legitimate reasons for its action that a reasonable factfinder
could rationally find them unworthy of credence, and hence infer
that the enployer did not act for the asserted non-discrimnatory
reasons.” Fuentes, 32 F.3d at 765. Accordingly, the Wter
Departnent’s Modtion for Summary Judgnent is granted and the Court
wll grant judgnment in favor of the Water Departnent and agai nst
Davi s.

An appropriate Order follows.

12



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDRE DAVI S, |1 : CIVIL ACTI ON
V.
No. 00-CV-5671

CITY OF PH LADELPH A WATER
DEPARTMENT

ORDER
AND NOW this day of Novenber, 2001, in consideration
of Defendant’s Mdtion for Summary Judgnent (Docket No. 18), and
Plaintiff’s response thereto, IT IS HEREBY ORDERED t hat the Mdti on
i s GRANTED pursuant to Federal Rule of Civil Procedure Rule 56 and

JUDGMENT is entered in favor of Defendant and against Plaintiff.

BY THE COURT:

John R Padova, J.



