IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAMVEE K. D. GREEN . CVIL ACTION
V.

W LLI E ROBI NSON ; No. 97-3005

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Cct ober 25, 2001

Plaintiff Ramee K D. Green ("G een") alleges that Wllie
Robi nson (" Robi nson"), a Phil adel phia police officer, maliciously
initiated Green’s prosecution for possession of a firearmby a
felon. The crimnal charges, filed in both state and federal
court, resulted in an acquittal in May, 1995, in this court.
Because this § 1983 nmualicious prosecution claimis tinme barred,
the court wll grant defendant’s notion for summary judgnent.

A BACKGROUND*

On Cctober 28, 1992, Robinson arrested G een for possessing
a firearmon the public streets of Phil adel phia without a
license. Geen was placed in a squad car, transferred to a
police station, questioned, and eventually rel eased on his own
recogni zance the next day.

Green has consistently denied that he was in possession of a
firearm Robinson’'s partner, Oficer Walter Bias ("Bias") was

'As required in a notion for summary judgnent, al
facts are set forth in the light nost favorable to the plaintiff
as the non-noving party. See United States v. Diebold, Inc., 369
U S. 654, 655 (1962).




not present at the scene when Robinson |ater recovered a gun: no
i ndependent wi tnesses saw Green with a firearmon Cctober 28th.

Wil e Green awai ted prosecution on this firearmcharge, the
Commonweal t h brought a second, nore serious, charge agai nst him
the intentional nmurder of Lashawn Whaley. On January 26, 1994,
Green was arrested, taken into custody, and held on the nurder
char ge.

On March 25, 1994, the state firearmcharge arising fromthe
Cctober 28th arrest was dism ssed for |ack of prosecution. Geen
remained in state prison awaiting trial on the Whal ey nurder
char ge.

On Novenber 2, 1994, a federal grand jury indicted Geen for
all eged violation of 18 U S.C. 8 922(g)(1): unlawful possession
of a firearmby a felon. Robinson’s police report and testinony
is the only evidence of record to support this indictnent.

In January, 1995, Geen was tried on the firearmcharge in
this court. After three days, the court declared a mstrial: a
juror reveal ed that she was aware of Robinson’s general
reputation in her nei ghborhood as an arrogant officer, and
specifically recalled an incident of harassnent involving her own
son.

On February 13, 1995, Geen was found guilty of the Whal ey
nmur der charges and sentenced to life in prison.

On May 8 and 9, 1995, Green was tried a second tine in this
court for violating 18 U S.C. §8 922(g)(1). G een defended
hinmself, in part, with evidence Robi nson was not credible.
According to Green, Robinson lied during an internal police
i nvestigation about events taking place in July, 1993: Robi nson
deni ed holding a gun to a suspect’s head and threatening to "bl ow
your f---ing brains out." However, a recorded police radio
transm ssion of this event contradicted Robinson's denial. The
jury acquitted Green of firearm possession in violation of 18
US C 8§ 922(g)(1).



Green remai ns incarcerated on the Wal ey nurder conviction:
Robi nson is still an officer with the Phil adel phia Police
Depart nment .

B. PROCEDURAL HI STORY

Green filed his original conplaint pro se on April 25, 1997.
On May 6, 1997, the court dismssed the conplaint for failure to
pay the filing fee required by the Prison Litigation Reform Act,
28 U.S.C. 1915 ("PLRA"). On May 19 the action was reinstated
after plaintiff agreed to pay the statutory fee.

Green’s original conplaint naned WIIlie Robinson, John Doe
(his unnaned police officer partner), and WIlliamJ. Fisher
("Fisher")(the district attorney in the state case) as
defendants. Plaintiff clainmed Fisher suborned, and the officers
commtted, perjury in both state and federal trials.

On May 30, 1997, the court sua sponte dism ssed the clains
agai nst Robi nson and John Doe under 28 U.S.C. 8§ 1915(e)(2)B(iii),
providing a claimmay be dism ssed where the court determ nes
that “the action or appeal - seeks nonetary relief against a
def endant who is inmune fromsuch relief.” The O der explained
that “[t] hese defendants are immune fromliability for damages
for testinony presented at plaintiff’s crimnal trial, regardless
of the fact that they are police officers. Briscoe v. LaHue, 460
U S 325 (1983).”

The court granted plaintiff’s notion to proceed in fornma

pauperis agai nst Fisher and ordered the United States Marshall’s
Service to serve him It appears that the Marshalls conpl et ed
service by June 3, 1997. On August 1, 1997, Fisher noved to
dismss. Plaintiff, rather than responding to this notion on the
nmerits, noved to stay the case pending resolution of a Post-
Conviction Relief Act petition in state court. The court,
granting plaintiff’s request, suspended the case until Septenber
30, 1998. After two further suspensions, and havi ng appoi nted
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Green counsel, the court renoved the case from suspense on
Sept enber 19, 2000.

On Novenber 17, 2000, Geen noved to reinstate Robinson as a
def endant under Fed. R Cv. Pro. 15(a), 15(c) and 21. He argued
he had already pled the basic facts for a nalicious prosecution
claimin his original conplaint (but had alleged the wong cause
of action). On Decenber 14, 2000, the court granted G een | eave
to re-file agai nst Robi nson. On January 4, 2001, Geen filed an
anended conpl aint and he served Robinson the next day. On
January 17, 2001, G een withdrew his clains against Fisher to
proceed sol el y agai nst Robi nson for malicious prosecution
regarding his federal trial.

The court held argunents on defendant’s notion for sunmary
judgnent and notion in limne? to preclude evidence on Cctober
10, 2001.

C. Dl SCUSSI ON

1. Jurisdiction
This claimarises under 42 U . S.C. § 1983 and the Fourth and
Fourteenth Anendnents to the United States Constitution. The
court has jurisdiction over the subject matter under 28 U S. C. 8§
1331. The court has personal jurisdiction: venue lies in this
district.

’Robi nson noves to exclude any evi dence about the 1993
investigation as: (1) prior bad act testinony; or, (2) unfairly
prejudicial. The court will not rule on the nerits of these
argunents.



2. Sunmary Judgmnent 3

Robi nson noves for summary judgnent on mnultiple grounds, but
his argunent that Green’s anended conplaint is barred by the
statute of limtations is dispositive. The court will not decide
whet her Green’ s conpl aint woul d ot herwi se have been sent to a
jury.

The statute of limtations for malicious prosecution clains
period is two years. It begins to run when crimnal proceedi ngs
against the plaintiff termnate in his favor. See Rose v.
Bartle, 871 F.2d 331, 348-49 (3d Cr. 1989). Plaintiff won an
acquittal in his second federal trial on May 9, 1995 He filed

this action originally on April 25, 1997. However, the court
di sm ssed the case agai nst Robinson on May 30, 1997 and no
servi ce was nade on Robi nson. The anended conpl aint, asserting a
new cause of action against a party not then in the lawsuit, is
time barred if it does not relate back to the tinely filed
original conplaint. See Urutia v. Harrisburg County Police
Dep’t., 91 F.3d 451, 457 (3d G r. 1996).

Rel ation back is permtted where the anmendnent changes the

party agai nst whomthe claimis brought if: (1) the claimor
defense asserted in the anended pl eadi ng arose out of the sane
conduct, transaction or occurrence set forth or attenpted to be

Summary judgnent is appropriate if there are no
genui ne issues of material fact and the evidence establishes that
the noving party is entitled to judgnent as a matter of |law. See
Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). A
def endant noving for summary judgnent bears the initial burden of
denonstrating that there are no facts supporting the plaintiff’s
claim then the plaintiff nust introduce specific, affirmative
evi dence there is a genuine issue of material fact. See id. at
322-24. The non-novant nust present evidence to support each
elenent of its case for which it bears the burden at trial. See
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,
585-86 (1986). A genuine issue of material fact exists when “the
evi dence is such that a reasonable jury could return a verdict
for the non-noving party.” Anderson v. Liberty Lobby, Inc., 477
U S. 242, 248 (1986). The court nust draw all justifiable
inferences in the non-novant’s favor. See id. at 255.
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set forth in the original pleading; and, (2) the party to be
brought in by the amendnent, within the period provided by Rule
4(m for service of the sumons and conplaint: (a) has received
such notice of the institution of the action such that he or she
w Il not be prejudiced in nmaintaining a defense on the nerits;
and, (b) knew or should have known that, but for a m stake
concerning the identity of the proper party, the action would
have been brought against himor her. Fed. R Civ. Pro.

15(c) (3).

a. The Conduct, Transaction or Cccurrence Test

Green’s anmended conpl ai nt agai nst Robi nson does arise out of
t he sanme conduct, transaction or occurrence he attenpted to set
forth in his original pleadings. In his 1997 conplaint, Geen
al | eged Fi sher suborned Robinson’s perjury in G-een’s federa
trial because Fisher had been unable to secure Geen's
cooperation in an unrelated nurder case. ldentical factual bases
undergird the anmended conpl ai nt.

b. Noti ce and M st ake

(1) Did Robinson receive notice within the
120 day period provided by Rule 4(m?
There is no contention that Robinson received actual notice

of the filing of any conplaint against himwthin the 120 day
period provided by Rule 4(m. It is true that this period did
not begin to run until after the court authorized service on My
30, 1997. See Urrutia, 91 F.3d at 459 (ruling that both statute
of limtations and Rule 4(m service requirenments are suspended

during pendency of an in forma pauperis notion). However, 120



days from May 30, 1997, is Septenber 27, 1997: Robi nson was not
served with any papers in this case until January 5, 2001.*

The Court of Appeals recently held constructive notice
satisfies the Rule 15(c)3(a) requirenent under limted
circunstances. Singletary v. Pennsylvania Departnent of
Corrections et al., = F.3d __, 2001 W 1110369, 2001 U. S. App.
LEXI S 20724, No. 00-3579 (3d Cr. Septenber 21, 2001). In
Singletary, the Court analyzed the clainms of a plaintiff who,

like Geen, did not give a defendant "formal or even actual”
notice of the action instituted against himwthin the 120 day
period. Constructive notice nonethel ess woul d have satisfied the
Rul e 15(c)3 requirenent either through: (1) a shared attorney;

or, (2) an identity of interest. Singletary, 2001 W. 1110369, at
*6, 2001 U. S. App. LEXIS 20724, at *19-20. The court nust

anal yze whet her Robi nson recei ved adequate notice for either of

t hese reasons.

(a) The Shared Attorney
When an originally named party and the party sought to be

added are represented by the sane attorney, a court nmay inpute
notice to the latter party. See Heinly v. Queen, 146 F.R D. 102,
107 (E.D.Pa. 1993). Here, Fisher (the party who recei ved actual
notice), was represented by Beth G ossman, of the Phil adel phia

‘Green mght have argued the 120 day period shoul d not
run while his case was in suspense: Septenber 19, 1997 through
Sept enber 20, 2000. |If this argunment were accepted, G een would
have had seven days from Septenber 20, 2000, to provi de Robi nson
notice of the potential clains against him However, Geen could
not possi bly have known that this notice of a potential amendment
was necessary. The incongruity of this result flows froma m s-
reading of the Rule 4(n) period s role in the Rule 15(c)3
analysis. Rather than sinply track service, the period is neant
to create a fixed and certain tine within which potenti al
def endants nust either receive notice or be thereafter free from
the threat of suit. Even though the case was in suspense, and
G een could not have served Robinson, this w ndow of uncertainty
cl osed on Septenber 27, 1997.



District Attorney’s O fice. Robinson, who received no notice, is
represented by the Philadel phia Gty Solicitor’s Ofice. For
shared attorney notice, there nust be an attorney whose services
were shared with both defendants. Cf. Frazier v. City of

Phi | adel phia, 927 F. Supp. 881, 885 n.7 (E. D.Pa. 1996) (refusing
to find constructive notice when solicitor did not represent

| at er added defendants).

(b) The Identity of Interest
Constructive notice may al so arise when the "parties are so

closely related in their business operations or other activities
that the institution of an action against one serves to provide
notice to the other." Charles A Wight et al., Federal Practice
and Procedure 8§ 1499, at 146 (2d ed. 1990), cited in Singletary,
2001 W. 1110369, at *8, 2001 U.S. App. LEXIS 20724, at *24. The
test is whether the working rel ationship between the new

def endant and the old one is such that notice nay be reasonably
inmplied. 1d. 2001 W 1110369, at *9-10, 2001 U.S. App. LEXIS
20724, at *31-33.

There was sone identity of interest between Fisher and
Robi nson in the spring and summer of 1997: Fi sher and Robi nson
were both enpl oyees of the Comonweal th; they worked together on
Green’s prosecution in state court; and Fisher was said to have
suborned Robinson’s perjury in Geen’'s original conplaint.
However, there is no reason to assune that Robi nson was notifi ed,
or knew, of the filing of the original conplaint against himor
agai nst Fisher by virtue of this casual contact. Not only was
Robi nson di sm ssed fromthe action before service on Fisher, but
Fi sher’s defense was del ayed because of G een’'s requests to place
the case in admnistrative suspense. Fisher would have had no
reason, either professionally or legally, to have contacted
Robi nson about this suit by Septenber 27, 1997. "[A]bsent other
ci rcunstances that permt the inference that notice was actually
received," Singletary, 2001 W 1110369, at *10, 2001 U.S. App.




LEXI S 20724, at *33, Green can not denonstrate Robi nson and
Fi sher have an identity of interest.

(2) Could Robinson have known that "but for
a m stake concerning the identity of the
proper party" he would have been served
with a malicious prosecution claimin
19977
The second conjunctive requirenent of Rule 15(c)3 requires

t he proposed new party knew or shoul d have known the origina
conplaint’s om ssion of a claimagainst hi mwas m staken. The
original conplaint did nane Robi nson, but G een mstakenly failed
to allege a viable | egal cause of action. It would stretch the

| anguage of the Rule to equate m stakenly asserting a cause of
action wwth m stakenly nam ng the wong party on an ot herw se
viable claim On the other hand, G een's decision to sue

Robi nson for false testinobny was not a "deliberate strategy” to
engage in "pieceneal litigation." Mthai v. Catholic Health
Initiatives, Inc., 2000 W. 1716747, at *3, 2000 U.S. Dist. LEXI S
16555, at *8 (E.D.Pa. Nov. 16, 2000) (citing cases). Rather, it
was a m stake of a kind nmade in pro se civil rights litigation.

Unfortunately, this mstake is not one that can now be corrected
by msinterpreting the Federal Rules.

Had this m stake been one of identity, it is still unclear
whet her Robi nson coul d have acquired the requisite know edge.
The inquiry nerges with the notice problem < Singletary, 2001
W 1110369, at *12, n.5, 2001 U S. App. LEXIS 20724, at *37, n.5
(the m stake el enent of Rule 15(c)3(b) "would be dispositive in

disallowi ng rel ation back only when the to-be-added defendants
had tinmely notice of the lawsuit and knew that the | awsuit was
really neant to be directed at them").

C. Plaintiff’s argunment that Rule 15(c)2 should
apply instead of Rule 15(c)3



Through his counsel, Geen nakes an interesting argunent.?®
He believes that if only the court would extend the service
deadl i ne under Rule 4(m from 120 days to a little under three
years, there would be no need to engage in the Rule 15(c)3
i nqui ry as Robinson’s conplaint would rel ate back under Rule
15(c)2. Geen’s argunents to extend the service deadline for
good cause are persuasive, but they mss the point. The court
di sm ssed Robi nson fromthe case entirely: the deadline under
Rule 4(m can not be tolled because it did not begin to run.
Green could not have served Robi nson because Robi nson was not a
defendant in the case: any later attenpt to bring himback into
the case after the limtations period has run nust face the
strictures of Rule 15(C) 3.

Geen’s inplicit argunent is that it is unfair to punish him
for failure to serve Robinson when that failure was caused, in a
sense, by the court’s decision to dismss his original conplaint.
Thi s sua sponte dism ssal, when considered in light of Geen's
pro se status and his later decision to put the case in
adm ni strative suspense, did |lead to today’'s adverse result.
However, Green has not noved for reconsideration of that
decision, and even if he had, it is unlikely that the court would
reverse itself: Green’s original conplaint, even read
expansively, sinply did not state a claimfor nalicious
prosecuti on agai nst Robi nson.

D. CONCLUSI ONS OF LAW

®The Court thanks Dani el Rhynhart and George Krueger
Plaintiff’s appointed counsel, for their service in this case.
If this opinion can say little about the nerits of Geen s claim
it also cannot reflect on the nmerits of his present attorneys,
who provi ded excellent briefing and made a conpelling case in
oral argunents.
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1. This claimarises under 42 U.S.C. § 1983 and the Fourth and
Fourteenth Anmendnents to the United States Constitution. The
court has jurisdiction over the subject matter under 28 U S.C. 8§
1331. The court has personal jurisdiction: venue lies in this
district.

2. The statute of limtations for malicious prosecution under 8§
1983 is two years.

3. Green’s clai magainst Robinson is tine-barred. The two year
statute of limtations began to run on May 9, 1995. Geen’s
anended conpl aint does not relate back to his April 25, 1997
original conplaint under Fed. R G v. Pro. 15(c)3 because

Robi nson had no formal, actual, or inplied notice of the
institution of any action in this case until January, 2001.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAMVEE K. D. GREEN : CIVIL ACTI ON
V.

W LLI E ROBI NSON ; No. 97-3005

ORDER

AND NOW this 25th day of October, 2001, in consideration of
defendant’s Motion for Sunmary Judgnent and Motion in Limne,
plaintiff’s responses thereto, defendant’s reply, after holding a
hearing on Cctober 10, 2001, in which all parties had an
opportunity to be heard, and for the reasons stated in the
foregoi ng nenorandum it is ORDERED that:

1. Defendant’s Motion for Summary Judgnent (#41) is
GRANTED. JUDGVENT |'S ENTERED in favor of defendant Wllie
Robi nson and agai nst plaintiff Ranee G een.

2. Def endant’s Motion in Limne to Preclude Evidence
(#43) is DENIED AS MOOT.

Norma L. Shapiro, S.J.
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