IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

YUSUF ABBDULAZI Z, et al., : CVIL ACTI ON
V.
CI TY OF PH LADELPH A, et al. No. 00-5672

VEMORANDUM AND ORDER

HUTTON, J. Oct ober 18, 2001

Currently before the Court are the Defendant City of
Phi | adel phia’ s Mtion for Judgnent on the Pleadings (Docket No.
10), Defendant Trustees of the University of Pennsylvania s Mtion
for Sunmary Judgnment (Docket No. 16), Defendant City of
Phi | adel phi a’ s Response to Defendant Trustees of the University of
Pennsyl vani a’s Motion for Summary Judgnent (Docket No. 17), and the
Motion for Summary Judgnment of Defendant Al bert M Kligman, MD.
(Docket No. 18). For the reasons stated hereafter, the Defendants’

Mbti ons are GRANTED.

. BACKGROUND

Bet ween January 1961 and Decenber 1974, Plaintiffs were
i ncarcerated at Hol mesburg Correctional Facility in Philadel phia,
Pennsyl vania. On Cctober 17, 2000, Plaintiffs filed the instant
action in the Court of Common Pleas of Philadel phia County.
Plaintiffs accused the Gty of Philadel phia, the Trustees of the
Uni versity of Pennsylvania, Albert M Kligman, M D. (collectively,
“the Defendants”), Johnson and Johnson, Dow Chem cal Conpany, and

| vy Research Labs, Inc. of perform ng nedical testing on prisoners



of Hol mesburg from January 1961 and Decenber 1974.! See PIs.
Conmpl . 91 12, 24, 25, 35, 44, 53, 62. Accordingto the Plaintiffs’
al l egations, they consented to the testing and si gned wai vers based
upon fraudul ent m srepresentations by the Defendants. See id. at
19 13, 17, 28, 30, 46, 55, 64. As aresult of their participation,
the Plaintiffs allegedly sustained physical and psychol ogical
injuries, and were paid a mninmal anount while Defendants reaped
| arge profits. See id. at Y 12, 16, 22, 27, 30, 31, 35, 36, 37,
39, 45, 48, 51, 54, 57, 63, 66.

On Novenber 7, 2000, this action was renoved fromthe Court of
Common Pl eas of Philadel phia County to this Court. The City of
Phi | adel phia filed a Motion for Judgnment on the Pl eadi ngs on Apri
16, 2001. Subsequently, the University of Pennsylvania filed a
Motion for Summary Judgnent on Septenber 5, 2001. Both the Gty of
Phi | adel phia and Dr. Kligman then filed notions with this Court to
i ncorporate by reference the University of Pennsylvania s Mtion
and Menorandum of Law in Support of Summary Judgnent. Plaintiffs
have failed to respond to any of the above notions.

1. STANDARD OF REVI EW

A. Judgnent on the Pl eadings

A notion for judgnent on the pl eadi ngs under Rule 12(c) of the

1 Wiile Plaintiffs state in their conplaint that they were the subjects

of nmedical experinmentation until Decenber 1974, Defendants present evidence
that the Phil adel phia Prison Board of Trustees banned the testing in January
of 1974. See Def. Univ. of Pa.’s Mot. for Sunm J. at 3 (citing Lou Antosh,
“Medi cal Testing Lab Closed at Hol mesburg,” Phila. Bulletin, Jan. 29, 1974).
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Federal Rules of Cvil Procedure is treated under the sane standard
as a notion to dism ss under Rule 12(b)(6) of the Federal Rules of

Cvil Procedure. See Regalbutov. Gty of Phila., 937 F. Supp. 374,

376-77 (E.D. Pa. 1995), aff’'d, 91 F.3d 125 (3d Gr.) (table), and

cert. denied, 519 U S. 982 (1996); Constitution Bank v. D Mrco,

815 F. Supp 154, 157 (E.D. Pa. 1993). Consequently, this Court nust
accept as true the facts alleged in the conplaint and al

reasonabl e i nferences that can be drawn fromthem” Markowitz v.

Nort heast Land Co., 906 F.2d 100, 103 (3d Gr. 1990). A court wll

only dismss the conplaint if “*it is clear that no relief could be
grant ed under any set of facts that coul d be proved consistent with

the allegations.”” HJ., Inc. v. Nothwestern Bell Tel. Co., 492

U S 299, 249-50 (1989) (quoting H shon v. King & Spalding, 467

U S. 69, 73 (1984)).

A notion for judgnent on the pleadings may be converted to a
nmotion for sunmmary judgnent if “matters outside the pleadings are
presented to and not excluded by the court.” Fed. R Cv. P. 12(c).
Whet her to consider a notion on the pleadings as a notion for
summary judgnent is a matter for the court's discretion. Brennan

V. Nat’'l Tel. Directory Corp., 850 F. Supp. 331, 335 (E.D. Pa

1994). Although the Cty of Phil adel phia did not cone forward with
any evidence in their Mtion for Judgnent on the Pleadings, the
University of Pennsylvania did present records and docunments in

support of their argunents in their Mtion for Summary Judgnent.
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The Gty of Philadelphia then filed a notion to incorporate by
reference the University of Pennsylvania s Menorandum and Motion
for Summary Judgnent, including the substanti al appendi Xx.
Therefore, the Court wll consider the Gty of Philadelphia s
nmotion as one for summary judgnent.

B. Summary Judgnent

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). Utimtely, the noving party bears the burden of
showng that there is an absence of evidence to support the
nonnovi ng party’s case. See id. at 325. Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A

fact is “material” only if it mght affect the outcone of the suit
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under the applicable rule of law. See id.
When deci ding a notion for sunmary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N Am., Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility of the evidence in deciding a notion for summary
judgnent, even if the quantity of the noving party’ s evidence far
outwei ghs that of its opponent. See id. Nonetheless, the party
opposi ng sunmary judgnent nust do nore than just rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d G r. 1992).

1. DILSCUSSI ON

In the instant case, Plaintiffs have failed to respond to
Def endants’ notions.? 1In the interest of justice, the Court will
exam ne the Plaintiffs’ conplaint and t he Def endants’ objections to
it on the nerits in order to determne if summary judgnent is

appropri ate. Russo v. Henderson, Cv. A No. 00-4619, 2001 W

541119, at *1 (E.D. Pa. May 22, 2001). Because of Plaintiffs
failure to respond to any of the Defendants notions, the Court is

limted to a consideration of the pleadings filed by the parties

2 pursuant to Rule 7.1(c) of the Local Rules of Civil Procedure of the
United States District Court for the Eastern District of Pennsylvania, “any
party opposing the notion shall serve a brief in opposition, together with
such answer or other response which may be appropriate, within fourteen (14)
days after service of the notion and supporting brief.” E D Pa. R Cv. P
7.1(c). Not only did the Plaintiffs in the instant case fail to respond
within the required fourteen days, they neglected to respond entirely.
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and the exhibits filed by the Defendants.

A. Statute of Limtations

The Defendants argue that they are entitled to summary
j udgnent because Plaintiffs’ clainms of negligence, fraud, and
unjust enrichnment are barred by the statute of limtations. See
Def. Univ. of Pa.’s Mot. for Summ J. at 10; Def. Gty of Phila.’s
Mt. for J. on Pleadings at 5. In addition, Defendant City of
Phi | adel phi a contends that the appropriate statutes of |imtations
also prohibit Plaintiffs’ section 1983 claim as well as
Plaintiffs’ request for an action for an accounting. See Def. Gty
of Phila.’s Mit. for J. on Pleadings at 3, 5. The Court wll
reviewthe statute of limtations as it pertains to each i ndivi dual
cause of action.

1. Unjust Enrichnent

Plaintiffs contend that Defendants were unjustly enriched as
a result of fees earned from Plaintiffs’ participation in the
medi cal testing at Hol nesburg. See Pls.’” Conpl. at Y 22, 28, 55.
Defendants contend that this claimis barred by the applicable
statute of limtations. See Def. Cty of Phila.’s Mdt. for J. on
Pl eadings at 4; Def. Univ. of Pa.’s Mt. for Summ J. at 10.

The statute of limtations for a quantum neruit action under
Pennsylvania law is four years. See 42 Pa. Cons. Stat. Ann. 8§

5525(4); Kenis v. Perini Corp., 452 Pa. Super. 634, 641, 682 A 2d

845, 849 (1996); Albert Einstein Med. Care Found. v. Nat’l Ben.
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Fund for Hosp. and Health Care Enpl oyees, Cv. A No. 89-5931, 1991

W 114614, at *11 (E.D. Pa. June 21, 1991). A “quasi -
contract/unjust enrichnment action is |ikew se subject to a four-
year limtations period, as it constitutes a contract inplied in

law.” Cole v. Lawence, 701 A 2d 987, 989 (Pa. Super. Ct. 1997).

VWhile an action based on contract accrues at the tinme of breach,

Packer Soc’'y Hill Travel Agency, Inc. v. Presbyterian Univ. of Pa.

Med. Ctr., 430 Pa. Super. 625, 631, 635 A 2d 649, 652 (1993),
guantum neruit actions accrue as of the date on which the parties
termnate their relationship. See Cole, 701 A 2d at 989.

Here, a four-year statute of I|imtations applies to
Plaintiffs” «clains of unjust enrichnent against Defendants.
Viewi ng the evidence in the |light nost favorable to the Plaintiffs,
the parties termnated their relationship no |ater than Decenber
1974 after the nedical testing had ceased.® Therefore, the four-
year statute of limtations barred Plaintiffs’ unjust enrichnment
clains as of Decenber 1978. The tine alleged in Plaintiffs’
conplaint shows that the cause of action has not been brought

within the statute of limtations. See Bethel v. Jendoco Constr.

Corp., 570 F.2d 1168, 1174 (3d Gr. 1978). Therefore, the Court

grants Defendants sunmmary judgnent as to Plaintiffs’ clains for

SWth respect to Defendant City of Phil adel phia, the relevant date to determn ne
when the parties termnated their relationship for the purposes of this action is the
date when the medical testing ceased, as opposed to the date of the individual
Plaintiff’s rel ease from prison, because the conditions conplained of here relate only
to the nmedical testing, and not to conditions of confinenment generally.
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unj ust enrichnent.

2. Action for an Accounting

Plaintiffs assert a <claim against Defendants for an
accounting. Specifically, Plaintiffs seek an order fromthis Court
t hat Def endants “account to the Plaintiffs for all nonies received
from the use of their persons for human experinentation.” See
Pls.” Conpl. at 99 20,33, 60. Defendants counter that an action
for an accounting is tinme barred under the statute of |imtations.
See Def. City of Phila.”s Mot. for J. on the Pleadings at 5.

“An accounting is an essentially equitable renmedy, the right
to which arises generally fromthe defendant’ s possessi on of noney
or property which, because of sone particular relationship between
hinself and the plaintiff, the defendant is obligated to

surrender.” Anerican Air Filter Co. v. MNi chol, 527 F.2d 1297,

1300 (3d Gr. 1975). Under Pennsylvania |law, an action for an
accounting nmay be maintained at law or in equity. Ebbert v.

Plymouth G 1 Co., 348 Pa. 129, 134, 34 A 2d 493, 495 (1943). A

Pennsyl vania court asked to grant equitable relief will generally
adopt and apply that statute of limtations which governs the
anal ogous action at |aw. See id. at 135, 496. “Thus, where the

corresponding legal right is barred by the statute of Iimtations

equitable relief will be denied.” Wst v. WIlliansport Area Cnty.

Coll., 492 F. Supp. 90, 98 (MD. Pa. 1980).

I n Pennsyl vani a, a six-year statute of |imtations applies to

- 8-



an action for an accounting at law. See 42 Pa. Cons. Stat. Ann. 8§
5527; Ebbert, 348 Pa. at 135, 34 A 2d at 496. Therefore, the sane
six-year limtation governs an action for an accounting in equity.

See Ebbert, 348 Pa. at 135, 34 A 2d at 496 (“[T]he statute of

limtations is generally held to be a bar to proceedings in equity
for an accounting when it would be a bar to an action at common | aw
for the sane matter.”). A statute of [imtations does not begin to

run until the accrual of the cause of acti on. Pennsyl vani a Tpk.

Comminyv. Atlantic Richfield Co., 375 A 2d 890, 892 (Pa. Commw. Ct.

1977) . An action for an accounting accrues as of the date the
funds were al l egedly diverted away fromthe plaintiff. Ebbert, 348

Pa. at 135, 34 A 2d at 496; Pennsyl vania Tpk. Conmmn, 375 A. 2d at

892 (finding cause of action for an accounting exists once all eged
i nproper paynent i s nade).

Here, Plaintiffs’ claimfor an accounting is governed by the
Si x-year statute of limtations. This claimaccrued no |ater than
Decenber of 1974, which, according to Plaintiffs, is the |atest
possi bl e date when Plaintiffs and Defendants received any funds
fromthe nedical testing at Hol nesburg Correctional Facility. See
Ebbert, 348 Pa. at 135, 34 A 2d at 496. Therefore, the six-year
statute of limtations for this action for an accounting ran as of
Decenber 1980. The conplaint in this case was not filed unti
Cct ober of 2000 — twenty years after the statute of limtations had

run. Drawi ng all reasonable inferences in the Iight nost favorable
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to the Plaintiffs, the Court finds that Plaintiffs can allege no
set of facts that would permt themto recover in an action for an
accounting. Therefore, Defendants are entitled to sunmary j udgnent
on Plaintiffs’ clains for an action for an accounting.

3. Negl i gence and Fr aud

Next, Defendants contend that they are entitled to summary
j udgnent because the statute of limtations has also run on
Plaintiffs’ claims of fraud and negligence. According to the
Plaintiffs, they consented to nedical testing and signed waivers
based upon Defendants’ fraudulent m srepresentations. See Pls.
Conpl. at 9T 13, 17, 28, 30, 46, 55, 64. |In addition, Plaintiffs
accuse Defendants of negligently permtting, supervi si ng,
i nspecting, and controlling the nedical experinentation. See id.
at 11 12, 27, 54. Construing the pleadings in the |ight nost
favorable to Plaintiffs, the all eged fraudul ent and negligent acts
occurred no |later than 1974.

I n Pennsyl vani a, a two-year statute of limtations applies to
both fraud and negligence actions. See Pa. Cons. Stat. Ann. 8§
5524. *“A claimfor fraud accrues when the injury is suffered, and
the statute begins to run when the plaintiff knows, or reasonably
shoul d know, that he or she has been injured and that the injury

was caused by the conduct of another.” Dongelewicz v. First

Eastern Bank, 80 F.Supp.2d 339, 345 (MD. Pa. 1999). Simlarly,

the statute of limtations begins to run on a negligence claimfrom
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the tinme the negligent act is done. Mont anya v. M Gonegal, 757
A.2d 947, 950 (Pa. Super. C. 2000)(citation omtted); Moore v.
McConsey, 313 Pa. Super. 264, 270, 459 A . 2d 841, 844 (1983). This
two-year period begins to run “as soon as the right to institute
and maintain suit arises; lack of know edge, mstake or
m sunder st andi ng do not toll the running of the statute.” Pocono

Int’l Raceway, Inc. v. Pocono Produce, Inc., 503 Pa. 80, 84-85, 468

A 2d 468, 471 (1983).

Here, the Defendants’ alleged negligent and fraudul ent acts,
according to Plaintiffs’ conplaint, occurred no |ater than 1974.
Therefore, the applicable two-year statute of l[imtations barred
Plaintiffs’ negligence and fraud clains as of 1976. Since the
prescribed statutory period has expired, Plaintiffs are “barred
frombrining suit unless it is established that an exception to the
general rule applies which acts to toll the running of the

statute.” Pocono Int’'l Raceway, 503 Pa. at 85, 468 A 2d at 471.°%

4. Section 1983

Finally, Plaintiffs allege, under section 1983, that the Gty
of Phil adel phia “deprived [then] of their constitutional rights by
allowing them to sign vague, confusing ‘waiver’ fornms” and by
“charging a fee for their use as tests subjects in human nedica
experimentation.” Pls.’” Conpl. at 9T 17-18. Def endant City of

Phi | adel phia contends that since the events giving rise to the

* The question of whether Plaintiffs clainms were tolled under Pennsylvania’'s
“di scovery rule” is addressed infra in Part I11.B of this Menorandum
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al | eged constitutional violations took place between 1961 and 1974,
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Plaintiffs’ section 1983 clains are also barred by the statute of
l[imtations.

In Wlson v. Garcia, 471 U. S 261, 276 (1985), the Suprene

Court held that state personal injury statutes of Ilimtations
govern suits under section 1983. The Pennsylvania statute of
limtations for personal injury is tw years. See 42 Pa. Cons.

Stat. Ann. 8§ 5524(2); Bougher v. Univ. of Pittsburgh, 882 F. 2d 74,

78 (3d Cr. 1989). It is well settled that “only the | ength of the
limtations period, and closely related questions of tolling and
application, are to be governed by state law.” WI1son, 471 U. S. at
269. Determ ning whether a federal cause of action accrues is a

matter governed by federal law. Stouffer v. Cty of Reading, G v.

A. No. 99-2663, 2000 W. 326190, at *2 (E.D. Pa. March 16, 2000)

aff’'d 254 F.3d 1078 (3d G r 2001); Subacz v. Sellars, GCGv. A No.

96- 6411, 1997 W 539693, at *3 (E.D. Pa. Aug. 7, 1997). Cenerally,
a claim accrues in a federal cause of action “as soon as a
potential claimant either is aware, or should be aware, of the
exi stence of and source of injury, not when the potential clainmant
knows or should know that the injury constitutes a |egal wong.”

Gshiver v. Levin, Fishbein, Sedran & Berman, 38 F. 3d 1380, 1386 (3d

Cr. 1994). Anplaintiff does not need to possess all of the facts
necessary to state a cause of action; rather, a plaintiff need only
have sufficient notice to alert himor her of the need to begin

investigating. See Zeleznik v. U S., 770 F.2d 20, 22-23 (3d GCr.
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1985), cert. denied, 475 U. S. 1108, 89 L. Ed. 2d 913, 106 S. C.
1513 (1986).

Her e, Plaintiffs’ section 1983 <claim 1is bound by
Pennsyl vania’s two-year statute of limtations on personal injury
actions. Since the alleged constitutional violations that formthe
basis of the section 1983 claim according to Plaintiffs, occurred
no later than 1974, the two-year I|imtations period barred

Plaintiffs' section 1983 clains as of 1976. See Bougher, 882 F. 2d

at 78 (“Because [Plaintiff] failed to allege any unlawful acts
acti onabl e under section 1983 during the two year period prior to
filing this conplaint, . . . she fails to state a cause of action
under section 1983.7). Therefore, the pivotal question for
Plaintiffs section 1983 clainms, as well as Plaintiffs’ negligence
and fraud clains, is whether the statute of limtations was toll ed.

B. The D scovery Rule

In Pennsylvania, the “discovery rule” is an equitable
exception to the general rule that the statute of limtations
begins to run as soon as the underlying cause of action accrues.

See Bohus v. Beloff, 950 F.2d 919, 924 (3d Cr. 1991). The

di scovery rule tolls the running of the statute of limtations
until such a tinme as the plaintiff “knows, or should know through

t he exerci se of reasonabl e diligence,” that plaintiff has sustained

an injury caused by the other party. Vernau v. Vic's Market, Inc.,

896 F.2d 43, 46 (3d Cr. 1990); OBrien v. Eli Lilly & Co., 668
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F.2d 704, 711 (3d G r. 1981); Svarzbein v. Saidel, No. Gv. A 97-

3894, 1999 W 729260, at *7 (E.D. Pa. Sept. 10, 1999). Under the
general rule "l ack of know edge, m stake or m sunder standi hg do not

toll the running of the statute of limtations." Pocono Int'

Raceway, 503 Pa. at 84, 468 A 2d at 471. Under the discovery rule,
however, the statute of I|imtations comences as soon as a

reasonabl e personin the plaintiff’s position wuld have been aware

(11

of the “salient facts” — that is, when the plaintiff knows, or

reasonably should know, (1) that he has been injured, and (2) that

his injury has been caused by another party's conduct.’’ Bohus,

950 F.2d at 924 (citing Cathcart v. Keene Indus. Insulation, 324

Pa. Super. 123, 136-37, 471 A 2d 493, 500 (1984)); see also

OBrien, 668 F.2d at 710. Furthernore, the discovery rul e does not
delay the accrual of a cause of action until the plaintiff has

identified every party who may be liable onits claim Zeleznik v.

US., 770 F.2d 20, 24 (3d Cr. 1985).
The standard of reasonabl e diligence under the discovery rule

is an objective one. Bohus, 950 F. 2d at 925; Cochran v. GAF Corp.

542 Pa. 210, 217, 666 A 2d 245, 249 (1995). The rule focuses not
on what the plaintiff actually knew, but on whether the pertinent
i nformati on was knowabl e to plaintiff through the exercise of due
di li gence. Bohus, 950 F.2d at 925. In applying the discovery
rule, the Third G rcuit has recognized that “there are very few

facts whi ch cannot be di scovered t hrough t he exerci se of reasonabl e
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diligence.” Vernau, 896 F.2d at 46; Uland v. Merrell-Dow Pharm,
Inc., 822 F. 2d 1268, 1273 (3d Gr. 1987). Once the plaintiff knows
of the “salient facts,” a failure to exercise reasonable diligence
W Il not prevent the statute of imtations fromrunning. O Brien,
668 F.2d at 710.

The point at which the plaintiff should reasonably be aware

that he or she has suffered aninjury is generally an issue of fact

to be determned by the jury. Bohus, 950 F.2d at 925; Sadtler v.

Jackson-Cross Co., 402 Pa. Super. 492, 501, 587 A 2d 727, 732

(1991). However, a court may enter sunmary judgnent where “the
undi sputed facts | ead unerringly to the conclusion that thetine it

took to discover an injury was unreasonable as a matter of |aw

A._MD. v. Rosen, 423 Pa. Super. 304, 308, 621 A 2d 128, 130

(1993); see also Kingston Coal Co. v. Felton, 456 Pa. Super. 270,

279, 690 A.2d 284, 288 (1997) (“[Where the facts are so cl ear that
reasonabl e m nds cannot differ as to whether the plaintiff should

reasonably be aware that he suffered an injury,” the comencenent
of the [imtations period may be determned as a matter of law ).

Here, in order for the discovery rule to toll the statute of
[imtations, the Court nust find that, in the exercise of due
diligence, it was reasonably possible for Plaintiffs to di scover
their alleged injuries attributable to the Hol mesburg nedical

testing as late as Cctober 1998 - twenty-four years after the

nedi cal testing ceased and two years before the filing of the
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instant conplaint. Drawing all reasonable inferences in the |ight
nost favorable to the Plaintiffs, no such conclusion can be
reached. It is clear fromthe evidence presented that reasonable
mnds could not differ as to whether Plaintiffs exercised
reasonable diligence in filing the instant claimin 1998.

As evi dence of extensive public record that exists concerning
t he Hol mesburg nedical testing, Defendants append to their notion
forty-six copi es of the nunmerous newspaper articles, court records,
and public hearings detailing the public backlash agai nst prisoner
medi cal testing. See Def. Univ. of Pa.’s Mot. for Summ J., App.
For over two decades, articles concerning the testing appeared in

newspapers and magazi nes such as The Phil adel phia |nquirer, The

Phi | adel phia Bulletin, The Washi ngt on Post, The New York Ti nes, The

Phi | adel phia Tri bune, The Phil adel phia New Gbserver, and Atlantic

Monthly. See id. at 3-8. In addition, public hearings were held

concerni ng the nedical testing on prisoners before both the United
St at es Senat e Subcomm ttee on Heal t h and Pennsyl vani a’ s Departnents
of Justice and Public Wlfare. I[Id. at 5, Ex. 9, 10. The
controversy over the nedical experinentations at Hol nesburg again

resurfaced in 1981 when the Phil adelphia Inquirer revealed in a

series of articles that the chem cal agent D oxin had been tested
on seventy Hol nesburg prisoners. 1d. at 6, Ex. 19, 20. Moreover,
from 1973 to 1990, six other lawsuits were filed by former

Hol mesburg i nmat es al | egi ng many of t he sane cl ai ms agai nst nany of
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t he sane defendants as those in the instant case. See id. at 7-9,
Ex. 12, 18, 30, 31, 32, 36, 37.

There s no question that the substantial publicity
surrounding the tests, as well as the other lawsuits, contained the
“salient facts” which shoul d have “awakened i nquiry” on the part of
the Plaintiffs about “the who and what” of their injuries |ong

before Cctober 1998. See A. MD., 423 Pa. Super. at 309, 621 A 2d

at 131 (quoting Baily v. Lews, 763 F. Supp. 802, 806-07 (E.D. Pa.

1991)). Based on an Cctober 18, 2000 article in the Phil adel phia

I nquirer, Defendant University of Pennsylvania surm ses that
Plaintiffs brought the current suit in response to the 1998

publication of a book entitled Acres of Skin. See Def. Univ. of

Pa.’s Mt. for Summ J. at 9. Even if Plaintiffs raised this
argunent, it is unreasonable to assert that the publication of one
book could *“awaken inquiry” when twenty-five years of extensive
medi a coverage did not. Plaintiffs are responsible to exercise
reasonabl e diligence to becone properly infornmed of the facts and
ci rcunst ances upon which they may assert a claim and to bring such
a claimwthin the designated statutory period. Cochran, 542 Pa.
at 217, 666 A 2d at 249. Plaintiffs in the instant case have
failed to conformto this standard.

In light of the docunentary evidence presented by the
Def endants, it was incunmbent upon Plaintiffs to establish that a

di sputed fact for trial concerning Plaintiffs’ discovery of the
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alleged injuries exists. As the United States Suprene Court

explained in Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986),

"the plain |anguage of Rule 56(c) nmandates the entry of summary
judgnent, after adequate tine for discovery and upon notion,
agai nst a party who fails to make a showi ng sufficient to establish
the exi stence of an el enent essential to that party's case, and on
which that party wll bear the burden of proof at trial."
Moreover, the plaintiff has the burden of proving that reasonabl e

diligence was used in bringing the claim See Cochran, 542 Pa. at

220, 666 A 2d at 250. Here, Plaintiffs, by neglecting to respond
to any of Defendants’ notions, have failed to neet either burden.

Statutes of I|imtation are not nere “technicalities” but
rather are “fundanental to a well-ordered judicial system” U.S.

v. Richardson, 889 F.2d 37, 40 (3d Cr. 1989). “Were information

is available, the failure of a plaintiff to make the proper
inquiries is failure to exercise reasonable diligence as a matter

of law.” Kingston Coal Conpany v. Felton, 456 Pa. Super. 270, 280,

690 A 2d 284, 289 (1997). In light of the extraordinary nedia
attention paid to the nedi cal experinents conducted on prisoners at
Hol mesburg, as well as the six other lawsuits filed by forner
Hol mesburg prisoners, a reasonable person in the Plaintiffs’
positions woul d have been aware of the salient facts years before
the current action was filed. The only reasonabl e conclusion from

t he conpetent evidence of record, construed nost favorably to the
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Plaintiffs, isthat thetinme it took the Plaintiffs tofile suit in
this case was unreasonable. Summary judgnent, therefore, is
granted in favor of the Defendants.

An appropriate Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

YUSUF ABBDULAZI Z, et al ., : ClVIL ACTI ON
V. :
CITY OF PH LADELPH A, et al. NO. 00-5672
ORDER
AND NOW this 18th day of Cctober, 2001, wupon

consideration of the Defendant City of Philadel phia’s Mtion for
Judgnent on the Pl eadi ngs (Docket No. 10), Defendant the Trustees
of the University of Pennsylvania’s Mtion for Sunmmary Judgnent
(Docket No. 16), Defendant Gty of Philadelphia s Response to
Def endant, the Trustees of the University of Pennsylvania' s Mtion
for Summary Judgnent (Docket No. 17), and Mdtion for Summary
Judgnent of Defendant Al bert M Kligman, M D. (Docket No. 18) IT IS

HEREBY ORDERED t hat the Defendants’ NMtions are GRANTED.

BY THE COURT:

HERBERT J. HUTTON, J.



