IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D G SONDERS, : ClVIL ACTION
Pl ai ntiff, :
V.

PNC BANK, N. A., :
Def endant . : NO. 01-3083

MEMORANDUM CORDER

J.M KELLY, J. OCTOBER , 2001
Presently before the Court is the Motion to Dism ss of
Def endant, PNC Bank, N A (“PNC’) (Doc. No. 4). PNC argues that
the Conplaint of Plaintiff, David G Sonders (“Sonders”), fails
to state a clai munder the Uniform Fiduciaries Act (UFA), 7 Pa.
Con. Stat. Ann. 88 6351 - 6404 (West 1995). $500, 000 of funds
bel onging to Sonders were deposited into a PNC attorney trust
account of Edward M Mezvi nsky, Esqg. (“Mezvinsky”). Sonder s
al | eges that Mezvinsky converted the funds to his own use and PNC
shoul d have been aware that the funds were being converted.
I n considering whether to dismss a conplaint for failing to
state a claimupon which relief can be granted, a court nust
consider only those facts alleged in the conplaint and nust

accept those facts as true. Hi shon v. King & Spalding, 467 U S.

69, 73 (1983). Moreover, the conplaint is viewed in the |ight

nost favorable to the plaintiff. Tunnell v. Wley, 514 F.2d 971,

975 n.6 (3d Cir. 1975). 1In addition to these expansive

paranmeters, the threshold a plaintiff nust nmeet to satisfy



pl eadi ng requirenents is exceedingly low a court nmay dism ss a
conplaint only if the plaintiff can prove no set of facts that

woul d entitle the plaintiff to relief. Conley v. G bson, 355

U S 41, 45-46 (1957).
PNC submtted a signature card in support of its Mdtion to
Dismss and clainmed that it is an indisputably authentic

docunent . See Pension Benefit Guar. Corp. v. Wite Consol.

Indus., Inc., 998 F.2d 1192, 1196 (3d G r. 1993). The

authenticity of the signature card, however, goes to the heart of
the controversy as Sonders alleges that withdrawals from

Mezvi nsky’ s account required the second signature of Wsley Sine.
Accordingly, the signature card cannot be accepted as

i ndi sput abl y aut henti c.

Count Two of Sonders’s Conplaint alleges negligence by PNC
The UFA bars cl ai ns based upon negligence. 7 Pa. Con. Stat. Ann.
8§ 6351. Consequently, the Mdtion to Dismss is GRANTED | N PART
and Count Two of Sonders’s Conplaint is DI SM SSED.

The UFA protects a bank in PNC s position for paynents nade
to a fiduciary in good faith. [d. 8 6361. A bank only acts in
bad faith where it has actual know edge of a fiduciary’s
m sapplication of funds. 1d. 8 6381. Follow ng review of the
Conplaint in this matter, the Court is convinced that Sonders has
sufficiently alleged that PNC rel eased these funds to Mezvi nsky

in bad faith, that is, under circunstances where PNC shoul d have



known that the funds were m sapplied. See id. Specifically,
Sonders has alleged that PNC failed to follow the signature
requi renments of the account and failed to react to or perhaps
even report suspicious transactions to the federal governnent
pursuant to 31 U.S.C. 8§ 5313 (1994). PNC seens to suggest that
it is imune fromliability for not reporting suspicious
transactions under 31 U S.C. 8 5318(g)(3). That Section,
however, protects PNC fromsuit by Mezvinsky for filing proper
reports. Here, by contrast, the |ack of such reports woul d
evidence a failure by PNC to properly nonitor the funds in this
trust account, in a manner that could have nmade PNC aware of a
m sappropriation of trust funds.! Accordingly, the Mtion to

Dismss is DENIED IN PART as to Count One of the Conplaint.

BY THE COURT:

JAMES MG RR KELLY, J.

! The Court expresses no opinion as to whether the | ack of
proper reporting by PNC is adm ssible or even, indeed,
di scoverabl e, as those issues have not been presented to the
Court.



