IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CARDO GRAY : CIVIL ACTI ON
V.

HYGRADE FOCD PRODUCTS :
ASSCClI ATES, | NC. : No. 99-5228

VEMORANDUM ORDER

Presently before the court is plaintiff’s counsel’s
Motion Requesting Order to Permt Deposit of Settlenent Funds
Into Escrow and Make Distri bution.

Upon advice that the parties had agreed to settle the
instant action for $6,500 at a conference with Chief Mgistrate
Judge Melinson, the Court dism ssed the action pursuant to L. R
Cv. P. 41.1(b). The settlenent agreenment provided that $2,200
of the $6,500 would be remitted to the Phil adel phia District
Attorney’'s O fice of Child Support Enforcenent pursuant to a lien
for unpaid child support. $4,300 was to be paid to plaintiff’s
counsel for costs and conpensation under a contingency fee
agreenent. It appears that plaintiff later refused to sign a
witten settlenment and rel ease agreenent prepared by defendant at
plaintiff’s counsel’s request. Defendant then refused to provide
t he agreed-upon funds to plaintiff’s counsel.

This nmotion is in fact one to enforce a settlenment
agreenent. Indeed, counsel’s proposed order contains |anguage
that “the settlement entered into before” Judge Melinson “is

bi ndi ng” and directing the requested di sbursenent of funds on



that basis. In his supporting nmenorandum counsel characterizes
his pleading as a “notion to enforce settlenent and direct
defendant to pay in accordance with the agreenent.”

If plaintiff assented to the agreenent, he is bound by

it. See Mattingly v. Cty of Chicago, 897 F. Supp. 375, 376-77

(N.D. I'l'l. 1995) (granting notion to enforce settl enent agreenent
al though plaintiff refused to sign after orally assenting). A
settl enment agreenent, voluntarily entered into between the
parties, is binding upon themwhether or not it is reduced to
writing and whet her or not a party subsequently had a change of

heart. See Green v. John H lLewis Co., 436 F.2d 389, 390 (3d

Cr. 1970); Bibawy v. Ball, 1994 W. 523214, *3 (E.D. Pa. Sept.

23, 1994). Wiile it appears that plaintiff was present and
orally assented to the terns of the settlenent agreenent at the
conference before the Chief Magistrate Judge, this is not

al toget her cl ear.

In any event, the court has no jurisdiction to enforce
the instant settlenent agreenent. |t was not incorporated into
an order of the court and the court did not retain jurisdiction
upon dismssal. There is no independent basis for subject matter

jurisdiction. See Sawka v. Healtheast, Inc., 989 F.2d 138, 141

(3d CGr. 1993); Kuney v. Cohen, 1998 W. 855488, *1 (E.D. Pa. Dec.

10, 1998). Any party nmay, of course, initiate an action to

enforce the agreenment in an appropriate state court.



ACCORDI N&Y, this day of October, 2001, upon
consideration of plaintiff’'s counsel’s Mtion Requesting Order to
Permt Deposit of Settlenent Funds Into Escrow and Make
Distributions (Doc. #21), and defendant’s response thereto, IT IS
HEREBY ORDERED t hat said Mdtion is DEN ED wi t hout prejudice to
any party to pursue relief in a state court with subject matter
and personal jurisdiction.

BY THE COURT:

JAY C. VWALDMAN, J.



